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DENNIS M. BURR

Corporation Income Taxes in Montana
Do corporations in-state
and out-of-state—pay their
fair share of Montana taxes?
—

Introduction
The corporation license tax is probably the
least understood of Montana’s major sources of
revenue. The Department of Revenue collected
$11,400,000 from this source in fiscal year 197172 and divided it between the state general fund,
the school foundation program, and the longrange building program. Yet, few citizens in
Montana are cognizant of the tax rate, what
businesses the tax applies to, or any of the other
statutory provisions concerning the corporation
license tax. Politicians from both parties have
criticized the law and its administration, but sel
dom has the criticism been followed by recom
mendations that have improved the taxation of
corporations by the state.
The legislature has commissioned several
studies of business taxation, the most recent
published by the Legislative Council in 1968, and
the Interim Committee on Fiscal Affairs in 1970.
Both studies presented useful and informative
data concerning the taxation of domestic and
foreign corporations, but neither were able to
dispel the suspicion with which residents of the
state regard the taxation of business. As a result,
Governor Anderson requested a study of busi
ness taxation to be conducted by the Director of
Revenue and asked that the study together with
any recommendations for statutory reform be
presented to the 1973 session of the Montana
Legislature.

Since two studies of the corporation license
tax have been conducted within the past five
years, there is no need to duplicate past efforts
in this report. However, a brief review of the
Legislative Council report on the Montana Cor
poration License Tax (report number twenty-six)
and the section in the Montana Fiscal Affairs
Study dealing with the corporation license tax
should be helpful.
The Montana Legislative Council undertook a
study of the corporation license tax as a result of
Senate Resolution number thirty-six, and House
Resolution number twenty-four of the Fortieth
Legislative Assembly. House Resolution number
twenty-four noted that:
1. There is a need to establish equity in taxation among
all corporations doing business in the state of Mon
tana.
2. Many large and small Montana corporations pay a
significant tax to the state of Montana at this time
but some large corporations do not appear to pay
their fair share of corporate taxation based on the
volume of their business and reported earnings.
3. There is a need to assure that nonresident corpora
tions doing business in Montana who either do not
file corporation license taxes or do not appear to pay
an amount based equitably upon their earnings on
volume of business are properly taxed.

The resolution required the Legislative Council
to present recommendations for improving both
the collection and assessment of corporate li
cense taxes in Montana to the 1969 Legislative
Session.
Pursuant to its main purposes the Legislative
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Council report concentrated heavily on the rela
tionship between taxes paid by multistate cor
porations and those paid by domestic corpora
tions to determine which firms had the heavier
tax burden. Additionally, statistical analysis was
directed toward changing the apportionment
formulas for multistate corporations and re
placing the current tax on net income with a tax
on the gross income of corporations.
The results of the Legislative Council’s analy
sis were surprising to many. With respect to the
division of the tax burden between multistate
and domestic corporations, the Council report
concluded that f§ . . multistate corporations
share over twice the relative liability as that
shared by domestic corporations.” It discovered
that a proposed change in the method of appor
tioning the income of foreign corporations
would result in a loss of revenue to the state of
$134,000 and would shift more of the tax burden
from multistate to domestic corporations. Final
ly, the Council concluded that replacing the cur
rent net income tax with a tax on the gross in
come of corporations “would shift 10.92 percent
of the present income tax liability from multi
state to domestic firm s.. . . ” The Council did not
recommend any major changes in the statutes
relating to the corporation license tax because all
of the changes investigated would have resulted
in a shift in the tax burden away from multistate
corporations to domestic corporations. The
Council did recommend that money be appropri
ated to expand the corporation license tax staff.
It also recommended that the state adopt a cor
poration net income tax to supplement the
corporation license tax and that the state be
come a member of the Multistate Tax Compact.
The Montana Fiscal Affairs Study conducted a
very intensive and complete empirical analysis
of the corporation license tax. The analysis con
firms the Legislative Council’s conclusions that a
gross income tax would shift part of the total tax
burden from apportioning multistate firms to
Montana based corporations and that multistate
firms appear to be paying more than their fair
share of the corporation license tax. The Fiscal
Affairs Study noted that although multistate
firms account for only 13.51 percent of the total
firms filing returns, they reported 36.32 percent
of total gross income and paid 57.5 percent of
the total corporation license tax.
Despite the statistical evidence presented in

the two most recent corporation tax studies, the
feeling still persists among legislators and citi
zens alike that some corporations, especially for
eign corporations, are not paying their fair share
of taxes to the State of Montana. Further analysis
of the same type in this study would do little to
change this attitude. This study takes a different
approach to the problem of taxing corporations.
The objective is to illuminate the inequities in
the tax structure, explain why they occur, and of
fer solutions where possible. We hope that a
better understanding of the problems concern
ing state taxation of corporations will result
from this study.

Interstate Comparisons of
Business Taxes
People are interested in interstate tax compar
isons as a measure of the normalcy of their own
state’s tax system. Also, state governments are
hesitant to let their tax systems get out of line
with those of other states because of the effect
state taxes have on industrial locations. In all
likelihood, too much emphasis has been placed
on the role that taxes play in industrial location.
The stability of a state’s tax structure is probably
more important to businesses than current tax
rates. A state with relatively high tax rates and a
record of tax stability is generally preferable to
a state that currently has low tax rates and a his
tory of frequent, major changes in its tax system.
Still, interstate tax comparisons are a valuable
guide to policy makers if they are properly pre
sented and used with other important data to
formulate changes in the state tax system.
All too often, interstate tax comparisons are
confined to the comparison of revenue from one
tax source. This type of analysis is misleading
because of the diversity in tax systems among
the states. For example, statistics that show that
Montana’s income tax is higher than average
should be tempered with the knowledge that
Montana has no general sales tax. When sales
and income taxes are combined, Montana has
lower than average taxes. Similarly, the corpor
ation license taxes paid by a “typical” firm in
Montana and other states are not a valid compar
ison because of the relative importance of other
business taxes in each state. Finally, the differ
ence between services provided by state and lo-
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cal governments In the various states will affect
many comparisons. For example, Hawaii has the
lowest local property taxes in the nation. This
is not necessarily the result of more efficient and
lower cost local government, but because educa
tion is financed by state, not local, taxes in Ha
waii. Similarly, statistics that show Montana
state taxes as being low do not account for the
fact that local governments in Montana levy
taxes to pay for services that are paid for by the
state government in many other states. The fact
that state taxes are low is often merely an indica
tion that local taxes are high. All of these factors
must be considered when making interstate tax
comparisons if they are to be used as a factor in
formulating policy.
Montana received 2 percent of total state-local
general revenue from corporation income taxes
in 1970 and ranked twenty-fourth among the fif
ty states. Montana was considerably below the
national average of 2.9 percent of total general
revenue derived from taxes on corporation in
come in 1970.
As explained above, the relative position of a
state’s tax system cannot be based on an analysis
of only one tax source. Montana ranks in the
middle of the states in income taxes collected
from corporations and is considerably below the
national average. Table 1 shows all of the taxes
businesses paid to state and local governments
during 1967. It shows data for all major tax
sources so the comparisons are not distorted by
the relative importance of a single tax source in
the different states. Also, the data is based on to
tal state and local taxes so the relative impor
tance of each level of government does not dis
tort the comparisons. Corporation income taxes
amounted to slightly less than 10 percent of the
total state and local taxes paid by businesses in
Montana in 1967. Property taxes, mainly for the
support of local government, totaled $54.5 milion compared to corporation income taxes of
$7.6 million. The fact that government in Mon
tana relies heavily on property taxes, and prop
erty tax payments are deductible on the corpor
ation license tax return, helps explain why
Montana can have a higher than average corpor
ation tax rate and collect less than the average
amount of revenue from this source.
Table 2 shows the percentage relationship be
tween state and local taxes with an initial impact
on business and total state and local taxes for

7

1957, 1962, and 1967. In 1967, 35.9 percent of all
taxes collected by state and local governments in
Montana were collected from business firms.
This was 6.6 percentage points above the nation
al average. Montana ranked fifth in the nation
in the percent of total state-local taxes collected
from business.
Although the following tables show that Mon
tana is collecting more taxes from business than
does the average state, it is also interesting to
compare Montana to surrounding states with
similar economic and demographic characteris
tics. To the extent that taxes are a factor in in
dustrial location, a comparison of Montana’s tax
system to neighboring states is relevant.
Table 3 shows the percentage each type of
business tax bears to total business taxes in Mon
tana and eight neighboring states. Although
Montana collects an exceptionally large percen
tage of business tax revenue through the proper
ty tax, this is partly a result of circumstances pe
culiar to sparsely populated western states. All
states in table 3, with the exception of Washing
ton, are well above the national average in the
percentage of total business taxes collected
through property taxation. Six of the nine west
ern states rely less heavily than average on cor
poration net income taxes and all states except
Washington get a smaller than average percen
tage of revenue from gross receipts taxes. Thus,
Montana’s business tax structure is quite differ
ent from the national average, but it is similar in
most respects to other states in the same geo
graphic region.
Montana relies on business taxes for a larger
share of state and local taxes than does the aver
age state. More significantly, Montana relies on
business taxes for a greater share of total tax rev
enue than all but one of the states in the same
geographic region. This may have an adverse ef
fect on industrial location in Montana. Second,
the property tax is used more intensively in Mon
tana as a source of business tax revenue than it
is in most other states. This is primarily a result
of constitutional restrictions on state-local rev
enue sharing which has necessitated almost total
reliance on property taxes to finance local
schools and local government. Third, although
the statistics show that the corporation license
tax contributes a smaller percentage of total
state tax revenue in Montana than it does in
other states, this does not indicate that corpora-
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Table 1
State and Local Taxes with an Initial Impact on Business,
by State and Type of Tax, 1967
(In Millions of Dollars)

State
United States ........................
Alabama ................................
Arizona ..................................
C alifornia...............................
Colorado ...............................
Connecticut ..........................
Delaware ...............................
Dist. of Columbia .................
Florida ...................................
G eorgia..................................
H a w a ii...................................
Id a ho ......................................
Illin o is ....................................
Indiana..................................
Iowa ......................................
Kansas ..................................
Kentucky ..............................
Louisiana..............................
M a in e ....................................
Maryland ..............................
Massachusetts .....................
M ichigan...............................
Minnesota ..............................
M ississippi............................
M isso uri................................
Montana ...............................
Nebraska ..............................
Nevada ..................................
New Hampshire ...................
New Jersey ..........................
New Mexico .........................
New Y o rk ..............................
North C a rolin a ....................
North Dakota ......................
O h io ......................................
O klahom a............................
Oregon ................................
Pennsylvania.......................
Rhode Island.......................
South Carolina ...................
South D a ko ta ......................
Tennessee ...........................
Texas ...................................
Utah .....................................
V erm ont...............................
Virginia ................................
Washington .........................
West V irg in ia .......................
W isconsin............................
Wyoming .............................

Property
10.298.4
50.6
7.9
103.7
34.5
1,626.1
130.2
163.7
8.9
41.3
220.7
140.6
18.0
41.6
555.2
297.7
134.1
134.9
58.5
150.4
52.1
180.4
302.1
522.7
250.6
69.2
183.0

54.5
59.2
33.2
37.6
443.2
31.9
1,408.3
113.8
25.2
625.7
98.3
123.0
303.3
40.2
65.8
27.2
95.1
573.1
63.3
21.1
107.6
127.3
50.6
251.5
39.7

Corporation
Net
Income

Gross
Receipts*

Licenses b

40.8
56.0
9.1
69.6
17.0
21.0

2.110.6
20.5
2.1
12.2
8.8
146.3
13.5
47.9
3.2
12.7
80.2
20.3
14.3
4.4
177.9
72.2
12.4
13.3
12.3
29.7
7.3
40.8
28.3
35.0
49.0
10.7
41.5

2,085.2
49.6
5.9
9.1
9.2
148.8
20.2
12.9
24.6
8.3
87.1
30.8
5.1
6.4
71.1
14.5
11.5
12.8
18.2
59.0
4.0
29.8
142.3
142.1
17.8
20.2
40.4

7.6

5.2

5.6

3.5

7.2
2.9
3.9
142.7
6.9
241.6
63.4
2.9
106.6
21.8
14.6
73.8
10.9
17.8
3.1
23.3
96.8
4.8
3.5
73.4
154.0
79.1
31.8
1.8

10.0
21.2
3.5
90.0
10.1
168.7
40.8
5.8
122.0
13.2
31.2
269.7
6.0
18.1
7.5
46.2
87.8
4.5
2.7
48.8
31.5
14.6
21.4
2.6

0.7

2.478.6
29.9
3.5
14.4
25.1
452.6
25.8
80.1
12.7
14.9
;r a S s r a
64.6
10.5
9.6
—
14.5
12.0
23.9
46.3
34.4

—
—

48.5
6.5
637.1
98.5
3.3
17.8
21.5
32.2
244.5
17.5
43.4
0.6
43.3
S jK lP H

11.0
4.9
49.3
102.8
—

Other®
961.3
4.0
4.1
—
4.5
17.2
1.1
3.6
1.8
1.5
28.0
. .—'„ v0.1
0.2

B fiH H fi
0.3
—
0.8
1.1
215.3
— ■I
0.1
1.8
129.2
22.3
11.2
—

1™

Total
17,934.1
154.6
23.5
139.4
82.1
2,391.0
190.8
308.2
51.2
78.7
416.0
256.3
48.0
62.2
804.2
399.2
170.0
185.7
136.4
488.8
63.4
291.9
530.5
838.1
409.3
128.3
285.9

76.4

1i

0.1
—
31.3
161.5
—
3.5
—.
45.5
0.8
24.3
0.9
2.2
0.2
2.5
224.8
3.3
—
5.9
1.1
0.8
0.1
0.1

77.1 •
57.3
45.1
724.4
86.7
2,617.2
316.5
40.7
872.1
200.3
201.8
915.6
75.5
147.3
38.6
210.4
982.5
86.9
32.2
285.0
313.9
145.1
407.6
44.2

Source: Advisory Commission on Intergovernmental Relations, State-Local Finances: Significant Features and Suggested
Legislation, 1972 Edition (Washington, D.C.: U.S. Government Printing Office, 1972), table 75, p. 168, citing estimates pre
pared by ACIR staff from data published by the Governments Division, U.S. Bureau o f the Census, and U.S. Department of
Agriculture, and supplementary data supplied by several states.
Note: The taxes exclude employer contributions to unemployment compensation and sales taxes.
a Insurance premium, utility, and general gross receipts taxes on business firms.
bCorporation franchise and miscellaneous business and occupational licenses.
c Includes severance, document and stock transfer, and other taxes.

Montana Business Quarterly

Corporation Income Taxes

9

Table 2
State and Local Taxes, with an Initial Impact on Business
as a Percentage of Total State and Local Taxes
by State, 1957,1962, and 1967

Percentage of Total Taxes
State
United S ta te s................
Alabama ........................
Alaska ............................
Arizona ..........................
Arkansas ........................
California.......................
Colorado .......................
Connecticut ..................
Delaware .......................
Dist. of Columbia .........
Florida ...............
G eorgia..........................
H aw aii.........................
Idaho..............................
Illin o is ............................
Indiana...........................
Iowa ...............................
Kansas ...........................
Kentucky .......................
Louisiana.......................
M aine ......................
Maryland .......................
Massachusetts ..............
M ichigan......................
Minnesota......................
Mississippi.....................
M issouri.........................
Montana ........................
Nebraska .......................
Nevada ...........................
New Hampshire ....
New Jersey ...................
New Mexico ....
New Y o rk .......................
North C arolina..............
North Dakota ................
O h io ...............................
O klahoma......................
Oregon ..........................
Pennsylvania.................
Rhode Island.................
South Carolina .............
South Dakota................
Tennessee.....................
Texas .............................
Utah ..............................
Verm ont..........
Virginia ..........................
Washington ....
West V irginia.................
W isconsin......................
Wyoming .......
Montana's rank* ..........

1957
34.2
26.0
NA

32.7
26.6
32.8
31.4
32.6
27.8
31.0
32.4
25.4
NA

34.5
30.0
37.2
19.9
29.7
28.9
48.0
28.9
28.7
33.6
35.3
39.7
32.5
28.7
38.8
23.2
36.9
31.8
40.8
28.0
35.2
32.5
23.2
31.4
34.0
35.4
38.2
33.2
28.4
18.5
26.5
52.1
38.2
26.8
37.2
30.6
41.5
35.5
40.3
7/48

1962
32.1
24.4
30.7
30.0
23.0
31.8
31.1
34.3
30.5
30.1
31.1
26.7
17.3
33.7
27.8
38.2
21.9
28.8
23.8
53.3
26.2
26.5
31.0
34.6
35.9
33.0
26.8
37.4
21.5
33.6
28.0
37.2
36.5
32.2
29.4
23.5
34.7
31.0
34.5
29.5
28.5
27.0
19.3
27.2
45.2
33.7
26.2
34,2
29.6
36.1
29.9
35.4
4/50

Percent Change

1967
29.4
22.8
27.4
26.6
20.9
30.7
28.2
31.4
28.8
28.6
25.6
25.0
16.0
30.3
24.7
27.1
18.5
25.9
20.2
51.0
25.0
24.9
26.5
30.9
32.6
27.8
23.8
35.9
19.8
34.5
25.5
32.3
31.9
31.1
28.0
22.8
33.4
31.8
32.0
28.2
28.3
28.8
18.9
25.6
39.8
29.0
24.0
26.6
28.3
36.2
26.9
40.1
5/50

1957-1967
-14.0
-12.3
NA

-18.7
-21.4
- 6.4
-10.2
- 3.7
3.6
- 7.7
-21.0
- 1.6
NA

-12.2
-17.7
-27.2
- 7.0
-12.8
-30.1
6.3
-13.5
-13.2
-21.1
-12.5
-17.9
-14.5
-17.1
- 7.5
-14.7
- 6.5
-19.8
-20.8
13.9
-11.6
-13.8
- 1.7
6.4
- 6.5
- 9.6
-26.2
-14.8
1.4
2.2
- 3.4
-23.6
-24.1
-10.4
-28.5
- 7.5
-12.8
-24.2
- 0.5

Source: Advisory Commission on Intergovernmental Relations, State-Local Finances: Signifi
cant Features and Suggested Legislation, 1972 Edition (Washington, D.C.: U.S. Government
Printing Office, 1972), table 76, p. 169, citing estimates prepared by ACIR staff from data pub
lished by the Governments Division, U.S. Bureau of the Census, and U.S. Department of Agri
culture, and supplementary data supplied by several states.
Note: The taxes exclude employer contributions to unemployment compensation and sales
taxes.
NA denotes that the data are not available.
‘ Montana's rank among the states, excluding the District of Columbia.
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Table 3
Selected Taxes on Business as a Percentage of Total Taxes on Business
Nine Western States, 1967

State

Property

Corporation
Gross
Net Income Receipts3

Colorado ....................
Id ah o ................

68.2
66.9

13.5
15.4

7.1
7.1

Montana ......................

71.3

9.9

North Dakota..............
Oregon .......................
South D akota.............
Utah ............................
Washington ................
Wyoming ....................
United States .............

61.9
61.0
70.5
72.8
40.6
89.8
57.4

8.1
16.0
1.6
12.7
—
—
13.8

Licensed

Other0

Total

10.6
10.3

0.6
0.3

100.0
100.0

6.8

7.3

4.6

100.0

7.1
7.2
8.0
5.5
49.1
4.1
11.8

14.3
15.5
19.4
5.2
10.0
5.9
11.6

8.6
0.4
0.5
3.8
0.4
0.2
5.4

100.0
100.0
100.0
100.0
100.0
100.0
100.0

Source: Derived from Advisory Commission on Intergovernmental Relations, State-Local Fi
nances: Significant Features and Suggested Legislation, 1972 Edition (Washington, D.C.: U.S.
Government Printing Office, 1972), table 75, p. 168, citing estimates prepared by ACIR staff
from data published by the Governments Division, U.S. Bureau of the Census, and U.S. Depart
ment of Agriculture and supplementary data supplied by several states.
Notes: Taxes exclude employer contributions to unemployment compensation and sales taxes.
Detail may not add to total because of rounding.
alnsurance premium, utility, and general gross receipts taxes on business firms.
bCorporation franchise and miscellaneous business and occupational licenses.
0 Includes severance, document and stock transfer, and other taxes.

tions are failing to pay their fair share of state
and local taxes. Overall, the total tax burden on
businesses operating in Montana seems to be
higher than the tax burdens in most other states.

Federal and State Corporation
Tax Laws
The taxation of domestic corporations (corpor
ations doing business in only one state) does not
present any particular problems in Montana.
All such corporations are registered with the
Secretary of State and the Department of Rev
enue. Consequently, they are easy to find, their
financial records are readily available, and most
of them understand and comply with state tax
laws. The problems faced by Montana and all
other states concerns the taxation of interstate
corporations. This area is regulated by federal
laws and court interpretations of the Interstate
Commerce Clause of the Federal Constitution.
It has become increasingly difficult, over the
years, for any state to achieve what it considers
to be fair taxation of interstate firms without

discriminating unfairly against domestic firms.
Before discussing Montana’s methods of taxing
corporations, it is necessary to briefly review
some of the federal legislation and court deci
sions that affect the states’ powers to tax inter
state corporations.
The Interstate Commerce Clause is one of the
most important sections of the United States
Constitution that promoted the early industrial
growth of the country. This section gave Con
gress the power to “ regulate commerce with
foreign nations and among the several states,
and with the Indian tribes.’’ Congress was able to
provide protection for new industries by insuring
that interstate commerce was not taxed by the
states and by a tariff system that protected Am
erican firms from foreign competition. During
this period in American history, states were not
allowed to levy any taxes that might be con
strued to inhibit the profits of interstate corpora
tions. However, by the beginning of the twenti
eth century, interstate businesses did not need
total protection from state taxes. On the con
trary, the states were demanding tax money
from firms engaged in interstate commerce
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which used state services. At this time, only in
direct taxes could be levied on interstate com
merce. This allowed a state to tax interstate
commerce only if the firm had some intrastate
business in the state. Firms engaged completely
in interstate commerce could not be taxed. Dur
ing the 1930s and 1940s, the courts started to
change the philosophy of the Interstate Com
merce Clause. The opinion emerged that the
commerce clause was not designed to help mul
tistate companies escape their share of state
taxes. In 1959, this new philosophy was fully
implemented by the United States Supreme
Court in two cases involving the Northwestern
Portland Cement Company and the Stockham
Valves and Fittings Company. The majority
opinion held that “ net income from the inter
state operations of a foreign corporation may be
subjected to state taxation provided the levy is
not discriminatory and is properly apportioned
to local activities within the taxing state form
ing sufficient nexus (contact) to support the
same.” This was the first time that the court up
held a state tax exclusively on interstate com
merce. This decision upset the business commun
ity because of the multitude of state taxes to
which interstate commerce would be subjected.
Companies claimed, with some justification,
that the cost of complying with the tax laws of
fifty states would be prohibitive and the effect
could be to tax interstate corporations on more
than 100 percent of their income. Consequently,
Congress passed, and the President signed, Pub
lic Law 86-272 on September 19,1959. This law,
in effect, reversed the Supreme Court’s decision
regarding the taxation of interstate commerce
by the states.
First, Public Law 86-272 prohibits states
from taxing corporations whose only activity
in the state is soliciting orders through the use of
salesmen. Second, a corporation cannot be taxed
if sales are made by an independent agent — that
is, salesmen who are not strictly employees of
the parent corporation. This law allows many
corporations to sell their products in a state with
out being subject to state corporation income
taxes. Thus, state tax laws invariably work a
hardship on domestic firms producing and sell
ing the same products as corporations engaged
in interstate commerce.
A state may use two methods to tax the in
come of corporations. It may impose a direct net
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income tax or a tax on the privilege of doing
business in the state based on net income. While
the effect of the two is basically the same, they
each have certain legal advantages. Montana
has used a privilege tax since 1917. The corpora
tion license tax is a tax on the privilege of doing
business in the state and the tax is assessed
against the net income of corporations. The main
advantage of the privilege tax is that it reaches
some income that is not taxable under a direct
income tax. For example, the interest earned
from government bonds is not taxable under a
direct income tax, but it can be taxed through the
privilege tax. Thus, the privilege tax is advanta
geous for taxing financial organizations and
other corporations that earn income from gov
ernment bonds. This is a large source of income
to many corporations operating in Montana.
The major disadvantage of the privilege tax is
that it cannot be levied against the income of
corporations engaged strictly in interstate com
merce. In 1971, Montana adopted a Corporation
Net Income Tax to be applied to those compan
ies not taxable under the Corporation License
Tax. This so called “double-barreled” corpora
tion net income tax was enacted to allow Mon
tana to tax those corporations that are taxable
under Public Law 86-272, but are not taxable un
der the privilege tax. Obviously, the exclusions
in 86-272, mentioned above, limit the number of
firms that are liable for the net income tax. Still,
experience during the first year of its operation
indicated an increase in taxes collected by the
state of more than $100,000.
Montana’s corporation tax laws are superior to
those in most states. The double-barreled tax al
lows the maximum number of foreign corpora
tions to be subject to state taxes and the provi
sions for apportioning the income of foreign
corporations are the same as those recommen
ded by the Multistate Tax Compact. In addition,
Montana does not allow a deduction for federal
taxes paid, as is the practice in many states.
This means that the state tax structure is propor
tional, rather than regressive as is the case when
federal taxes are deductible on the state return.
Montana has gone about as far as it can in
passing legislation designed to tax foreign cor
porations. Still, because of the provisions in fed
eral laws and the courts’ interpretations of the
Commerce Clause, many companies seem to es
cape Montana taxes
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Taxation of Interstate Commerce
in Montana
At the outset, it should be emphasized that the
corporations discussed in this section are com
plying with all state and federal laws. Conse
quently, any criticism of the -taxable status of
various corporations or industry groups that re
sult from this analysis should be directed prin
cipally at Public Law 86-272, not at the indus
tries or corporations involved.
Restrictions in the United States Constitution
on the state’s power to tax interstate corporations
are found in Article 1, Section 8, the Commerce
Clause; Article 4, Section 2, which prohibits a
state from discriminating against citizens of an
other state; and the Fourteenth Amendment,
which protects the civil rights of individuals
and corporations against the assertion of rights
on the part of the states. Naturally, a state has
the power to tax a corporation “doing busi
ness” within its jurisdiction, but a firm definition
of “doing business” has never been formulated.
Public Law 86-272 answered some of the ques
tions by limiting the states’ power to tax, but
questions not specifically covered by 86-272 still
must be decided individually by the federal
courts system. Thus, many of the guidelines
which determine whether a state can tax a multi
state corporation are found in court transcripts,
not in federal or state statutes.
Two of the specific exclusions in 86-272 con
tribute to a tax system where all firms earning
income in the state are not taxed. The first of
these prohibits the taxation of corporations that
merely solicit business from within a state. The
corporations may have any number of full-time
salesmen working and living in the state, but if
the orders they solicit are not final until ap
proved by out-of-state offices of the corporation,
the company cannot be taxed. Most companies
that specialize in door-to-door sales campaigns
are very careful not to violate the provisions of
Public Law 86-272 that limit their tax liability to
their home state. The State of Montana has nev
er received a corporation license tax return from
the Encyclopedia Britannica Corporation; the
American Corporation, publishers of the Ency
clopedia Americana; the Fuller Brush Company;
or Avon Beauty Salons Inc. In fact, we are unable
to find one major United States corporation

which specializes in door-to-door sales cam
paigns that has ever filed a tax return in Mon
tana. All such companies are careful to have all
sales that are written in Montana approved by
an out-of-state office and they maintain no in
ventories, warehouses, or sales offices in the
state that might make them liable for Montana’s
corporation income taxes. As such, they are pro
tected by the solicitation exemption of Public
Law 86-272.
Companies that depend on mail order solici
tations are also immune from state corporation
taxes. Thus, mail order houses, seed and plant
dealers, and others who depend on solicitation
through the mails are not liable for state taxes.
The Time-Life Corporation, Newsweek Inc.,
Readers Digest, and other major magazine cor
porations pay no income tax to the various
states in which they solicit orders even though
the majority of their products are sold in states
other than the one in which their main offices
are located. All of these firms are considered to
be engaged exclusively in interstate commerce
and not subject to state regulation or taxation.
Although the tax treatment of corporations
that only solicit sales in the state may seem to be
inequitable, the important point is that the state
can do nothing to correct the situation. The ex
emption afforded to these companies is a part of
federal, not state law.
The second major exemption in Public Law 86272 involves independent collection agents. This
exemption allows a corporation to have any
number of dealers selling its products in a state
as long as the dealers are not technically em
ployed by the parent company. These indepen
dent dealers may maintain offices, advertise the
product they sell, and keep an inventory of mer
chandise. Under normal circumstances, these
actions would make the parent corporation sub
ject to state taxes. However, as long as the deal
ers are independent of the parent corporation,
the state may not tax the parent corporation. Na
turally, the independent dealers must pay all
pertinent state taxes. A few examples may clar
ify this provision of Public Law 86-272.
Coca Cola and Pepsi Cola are both bot
tled and distributed in Montana by local bottling
companies franchised by the parent companies.
Pepsi Cola operates strictly through independent
distributors, bottling companies that are not
technically owned or controlled by the parent
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company. Consequently, the Pepsi Cola Com
pany does not file a return or pay any corpora
tion taxes to the State of Montana. The Coca
Cola Company, on the other hand, has opera
tions that exceed those allowable under Public
Law 86-272. Although the operations of the two
firms are parallel in most respects, the Coca Cola
Company has a negligible amount of payroll and
owns a small amount of property in Montana.
This is sufficient to establish nexus in Montana
for tax purposes. Thus, Coca Cola of Atlanta,
Georgia, pays corporation taxes to Montana
based on the total apportioned income of the
parent corporation. Although the firms are seem
ingly identical, one is taxable in Montana and
the other one is not.
The independent distributors exemption is
used by many other corporations that sell prod
ucts and earn income from operation in Mon
tana. Anheuser Busch, producer of Budweiser
Beer; the Olympia Brewery; Sicks Brewery, pro
ducer of Rainier Beer; and the Shasta Beverage
Company are all examples of firms selling in
Montana through independent distributors.
None of these corporations file returns or pay
corporation taxes in Montana.
None of the major tobacco companies (R.J.
Reynolds, American Tobacco Company, Liggett
& Meyers) file returns in Montana. All cigarettes
sold in Montana are imported, stored, and dis
pensed by independent distributors. None of the
manufacturing companies have, as yet, estab
lished sufficient contact with the state to make
them liable for state corporation taxes. Here
again, the independent distributors are liable for
all applicable state taxes.
Perhaps the strangest twist in Public Law 86272, as it applies to Montana, concerns the man
ufacture and sale of liquor. As far as we can as
certain, the only liquor producer that pays cor
poration taxes to Montana is Alpha Industries of
Helena, Montana, producer of Lewis & Clark Gin
and other products. All other liquors sold in
Montana are imported, warehoused, and sold by
an independent distributor. The parent corpor
ations are engaged strictly in interstate com
merce and may not be taxed by the state.
The interesting point with respect to liquor is
that the independent distributor for these com
panies is the State Liquor Control Board. Thus,
the state cannot tax the profits of the manufac
turer or the independent distributor. In addition,
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there are no property taxes collected on liquor
warehousing facilities, and there is no chance
that the manufacturers will ever establish suffi
cient nexus to be liable for state corporation
taxes. In fact, foreign corporations are prohib
ited by state law from establishing sufficient
contact with the state for corporate tax purposes.
The use of independent distributors to sell the
products of foreign corporations is not unique to
the tobacco and beverage industries. Most of the
products appearing on supermarket shelves in
Montana are produced by corporations that pay
no income tax to the state regardless of the vol
ume of their sales in Montana. In fact, if a cor
poration produced a product in Idaho and made
100 percent of its sales in Montana through su
permarkets and other independent distributors,
the provisions of Public Law 86-272 would pre
clude any taxes from being levied against the
manufacturer by the State of Montana.
The solicitation and independent distributor
exemptions are the main features of Public Law
86-272 that protect interstate commerce from
state taxes. However, Public Law 86-272 is not
the only federal limitation on the states’ power
to tax multistate corporations. Supreme Court
interpretations of the United States Constitution
are also limiting, if not as explicitly as federal
law.
One example of the courts’ influence on state
corporation taxes involves occasional sales. The
courts have held that a corporation making an
occasional sale in a state or conducting business
that can be construed to be an isolated act, is not
subject to state taxes. Although no general rule
is given as to how much business and how many
acts constitute “an occasional sale,’’ courts will
usually consider the intentions of the corpora
tion with respect to future operations in the
state. In Pennsylvania v. McKeever, the court
said:
To be doing business in this state implies corporate
continuity of conduct in that respect; such as might be
evidenced by the investment of capital here, with the
maintenance of an office for the transaction of business,
and those incidental circumstances which attest the
corporate intent to avail itself of the privilege to carry
on business. In short, it would have to appear that the
corporation and its officers intended to establish a con
tinuous business and not one of temporary character.1

i(1905) 183 N.Y. 98.75NE935.
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Thus, a large corporation may sell its prod
ucts in Montana on an occasional basis, but if it
does not clearly show intentions of carrying on a
permanent business in the state, it is not liable
for taxes on the income it earns in the state.
We have no examples of such an occurrence in
Montana, but a firm could engage in sufficient
activity in Montana to be taxable in spite of Pub
lic Law 86-272, but escape tax under the occa
sional sale ruling. For example, a foreign corpor
ation could sell a multimillion dollar piece of in
dustrial equipment to a Montana corporation
and not pay tax to the state on the profits from
the sale. This would be the case if the foreign
corporation did not show an intent to engage in
future business activities in the state.
Despite the exemptions noted above and
others, more than 1,200 foreign corporations pay
corporation taxes to the State of Montana.
These firms have sufficient connections with the
state to make them liable for state taxes. Gener
ally, a firm is taxable in Montana if it (1) has a
sales office in the state, (2) pays employees
working in Montana that are not merely solici
tors or salesmen, (3) owns property in Montana,
or (4) maintains a stock of goods or repair parts
in the state. Considering the provisions of Public
Law 86-272, it is surprising that so many corpor
ations operate in a manner that makes them tax
able in Montana. Of course, taxes paid to Mon
tana are generally deductible from taxable in
come in other states and on the federal corpora
tion income tax return.
In many cases, the federal law results in the
state being able to tax one foreign corporation,
but not another on the basis of relatively
minor differences in the business operations of
the two firms. For example, automobile manu
facturers are, generally, not taxable in Montana.
The manufacturers produce and stockpile auto
mobiles for sale to independent distributors
throughout the nation. The vehicles are shipped
to dealers in interstate commerce and most man
ufacturers do not have sufficient operations
in Montana to establish a taxable status. Of
the leading manufacturers, only General Mo
tors is taxable in Montana. This is because
General Motors maintains two warehouses in
Montana. Since cars are brought into Montana
by the parent company and then sold to distrib
utors, General Motors is engaged in intrastate
business in Montana. As a result, Montana is en

titled to tax an apportioned share of the entire in
come of the General Motors Corporation. While
our share is not large, it is sufficient to make
General Motors one of the larger corporate tax
payers in the state.
At the same time, Ford, Chrysler, and Ameri
can Motors pay no corporate taxes to Montana.
Their vehicles are sold directly to independent
dealers from out of state and they are stored in
warehouses which are not owned by the parent
companies. None of these corporations have ever
filed a corporation license tax return in Montana.
The Department of Revenue is currently investi
gating whether these corporations are liable for
taxes under the new corporation income tax law,
but in all likelihood their activities are suffi
ciently limited to preclude state taxation under
Public Law 86-272.
The solution to the problems faced by the
states in attempting to raise revenue from inter
state corporations and to the problems of the
corporations dealing with tax laws of a large
number of states would seem to be in good fed
eral legislation. The states and the corporations
need a uniform set of regulations to follow that
clearly define taxable status and insure that the
aggregate burden placed on interstate busi
nesses by the states is not excessive. At present,
it is simply impossible to determine whether a
corporation is liable for state taxes without a
complete and expensive investigation of its busi
ness conduct. This is unfair to both the corpora
tions and the states. It is also nearly impossible
for the public to evaluate the efficiency of tax
agencies or the performance of corporations in
paying their share of the cost of state and local
governments.

Analysis of Montana Corporation
Tax Returns
There are approximately 8,700 corporations in
the files of the Department of Revenue that have
paid, or are currently paying, the Corporation
License Tax. Seven hundred of these firms are
inactive and pay no tax; 1,500 are inactive in
Montana, but continue to file an information re
turn and pay the $50 minimum tax; 2,100 are
small business corporations and pay a $10 filing
fee; 1,400 are active corporations which pay the
$50 minimum tax; and 3,000 corporations pay
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more than $50 per year in corporation license
taxes. In fiscal year 1970, the average tax paid by
the 3,000 corporations paying more than the $50
minimum was $3,100.
In fiscal year 1970, $9,595,504 were collected
from the corporation license tax. Of this amount,
$5,968,357, or 62.2 percent of the total was col
lected from the 100 largest firms. More than 38
percent, or $3,664,555, of the total tax was col
lected from 8 firms that pay taxes in excess of
$100,000 each. These statistics point out that the
burden of the tax is not uniformly distributed
among the corporations doing business in Mon
tana. The 2,900 firms paying more than the min
imum tax, but less than the 100 largest firms,
had an average tax liability of $1,250 in fiscal
year 1970. The 100 largest taxpayers had an av
erage corporation tax burden of $59,684.
The number of domestic and multistate firms
comprising this group is remarkably close. Fif
ty-two were multistate corporations that appor
tioned income to Montana and 48 corporations
were domestic and conducted all of their busi
ness in the state. The 48 domestic corporations
paid a total of $1,209,679 in corporation license
taxes while the multistate firms paid $4,758,678,
or almost four times as much. The 52 apportion
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ing firms in this group paid almost 50 percent of
the total corporation license tax collected in fis
cal year 1970.
Tables 4 and 5 show financial data for the 100
largest foreign and domestic corporations pay
ing taxes in Montana. The multistate power com
panies pay the most tax of any foreign or domes
tic corporations. The 3 apportioning firms in this
group paid almost $2 million in corporate license
taxes in 1970. The greatest number of firms are
in the wholesale-retail category. This category
includes firms which would be considered man
ufacturers nationally, but whose main business
in Montana consists of selling products either
through wholesale or retail outlets. The 20 ap
portioning firms in this category paid $656,997
in corporate taxes in fiscal year 1970.
People are always interested in an alternative
to Montana’s system of taxing the income of cor
porations and they al most always suggest a gross
receipts tax as the principal alternative. Table 6
presents data from the 48 domestic and 52 for
eign corporations relating to a gross receipts tax.
A gross receipts tax is one method Montana
could use to tax the nonbusiness income of for
eign corporations. This income (dividends and
interest) generally is not taxable except in the

Table 4
Selected Financial Data on Multistate Corporations
Paying Taxes in Montana
Fiscal Year 1969-70

Industry

Finance, Insurance
Power
Agriculture
Forestry
Construction
Manufacturing
Wholesale-Retail
Services
Communications
Mining
Oil and Gas
Transportation
Total

Number
of
Firms

Total
Gross
Receipts

_
3

_
—

1
4
20
1
2
3
13
5
52

Total
Net
Income

Montana
Gross
Receipts

Montana
Taxable
Income

_

_

53,187,251

$31,335,834

$1,958,489

15,911,403
58,660,399
297,328,627
460,790
62,657,937
10,839,813
110,803,497
96,380,581

19,679,547
90,837,840
6,850,608,579
446,832
182,136,632
180,750,066
1,290,072,652
120,108,136

74,036
196,482
656,997
11,150
1,008,501
71,208
613,999
167,816

$757,785,131

$8,787,827,535

1,184,579
3,143,721
10,481,887
178,400
16,136,010
1,139,322
9,823,976
5,379,073
$78,802,802

_

$

285,439,389

_
144,961,370
1,417,632,499
53,434,294,526
1,096,236
690,304,884
1,026,036,059
15,921,216,888
1,819,647,093
$74,740,628,944

Tax
Liability

$104,742,084

_
_

•

$

_
_

_
_

_
_

$4,758,678

Source: Montana Department of Revenue, unpublished data (Helena, Montana).
Note: These data are for the 52 largest multistate corporations who pay taxes in Montana, and are compiled from the Montana
tax returns filed by these corporations for fiscal year 1969-70.
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Table 5
Selected Financial Data on Domestic Corporations
Paying Taxes in Montana
Fiscal Year 1969-70
Number
of
Firms

Industry

Finance & Insurance........... ......
Power................................... ......
Agriculture..........................
Forestry...............................
Construction.......................
Manufacturing.....................
Wholesale-Retail................. ......
Services............................... ......
Communication.................. ......
Mining.................................. ......
Oil and Gas......................... ......
Total.................................

4
1
3
6
5
8
10
5
1
1
4
48

Total
Gross
Receipts

$ 4,821,745
4,502,183
1,219,789
37,607,070
10,995,568
99,626,186
69,890,594
6,150,819
3,973,690
2,852,483
10,129,478
$251,769,605

Taxable
Income
(Net Income)

$

912,086
484,402
685,883
3,649,269
1,023,095
5,323,525
3,536,955
1,628,637
419,363
346,006
1,337,386
$19,346,607

Tax
Liability

$

57,006
30,275
42,868
228,078
64,470
332,722
221,047
101,790
26,210
21,625
83,588
$1,209,679

Source: Montana Department of Revenue, unpublished data (Helena, Montana).
Note: These data are for the 48 largest domestic corporations who pay taxes in Montana, and
are compiled from the Montana tax returns filed by these corporations for fiscal year 1969-70.

home state of corporations. Several states use
this provision to encourage industrial location in
their state. By passing laws that exempt interest
and dividends from state taxes, a company that
locates in the state escapes all state taxes on this
income, since it cannot be taxed by other states
and is not taxed by the home state.
Table 6 shows that on the average, a gross re
ceipts tax would shift the burden from foreign
corporations to domestic corporations. That is,
the present method used to apportion corporate
income to Montana results in a larger tax base
from multistate corporations than could be ob
tained from a gross receipts tax, even though the
gross receipts tax would apportion some of the
corporations’ nonbusiness income to the state.
Rather than changing Montana’s tax system so
that nonbusiness income is taxed, it would be
better to insist on federal legislation that would
disallow any income earned by a corporation to
be classified as nonbusiness income. Table 6
points out that the current tax represents .63
percent of apportioning multistate corporations’
gross receipts and .48 percent of the gross re
ceipts of domestic corporations. Table 6 illus
trates another disadvantage of gross receipts
taxes. In order to maintain the current burden
distribution, the state would have to adopt a

variable rate schedule and tax industries at dif
ferent rates. According to the table, the rates
would have to vary from 3.51 percent of the
gross receipts of domestic agricultural corpor
ations to .15 percent of the gross receipts of
multistate oil corporations. (The tax on oil firms
is a smaller percentage of gross receipts than
that of other industries principally because of
the depletion allowance available to the oil in
dustry.) A business tax system with different tax
rates applied to different industries is unwise be
cause it can be subject to strong political influ
ences. Those industries with the most political
influence are likely to end up with the lowest
tax rates.
During the past year Montana and other states
belonging to the Multistate Tax Compact have
been pressuring corporations to apportion more
of their nonbusiness income among the states in
which they are taxable. It is intolerable for a cor
poration to claim that millions of dollars of divi
dends and interest income were not a direct re
sult of the firm’s total operations. In fiscal year
1970, one firm among the one hundred largest
reported nonbusiness income in excess of $344
million. This income, from dividends and inter
est, could not be taxed by any state other than
the corporation’s home state. This firm is head-
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Table 6
Corporation License Taxes Paid in Montana
By Muitistate and Domestic Corporations
As a Percentage of Gross Receipts
Fiscal Year 1969-70
Gross Receipts

Industry

Finance & Insurance..................
Power..........................................
Agriculture................................
Forestry......................................
Construction..............................
Manufacturing............................
Wholesale-Retail........................
Services......................................
Communications.......................
Mining.........................................
Oil & Gas....................................
Transportation...........................
Total........................................

Muitistate
Corporations

—
$104,742,084
—
—
15,911,403
58,660,399
297,328,627
460,790
62,657,937
10,839,813
110,803,497
96,380,581
$757,785,131

Domestic
Corporations

$

4,821,745
4.502,183
1,219,789
37,607,070
10,995,568
99,626,186
69,890,594
6,150,819
3,973,690
2,852,483
10,129,478
—
$251,769,605

Taxes Paid as a %
of Gross Receipts
Multistate
Corporations

Domestic
Corporations

—
1.87
—
—
0.47
0.33
0.22
2.42
1.61
0.66
0.15
0.17
0.63

1.18
0.67
3.51
0.61
0.59
0.33
0.32
1.65
0.66
0.76
0.83
—
0.48

Source: Montana Department of Revenue, unpublished data (Helena, Montana).
Note: These data are for the 52 largest multistate corporations and 48 largest domestic cor
porations who pay taxes in Montana and are compiled from the Montana tax returns filed by
these corporations for fiscal year 1969-70.

quartered in California, one of the states that ex
empts dividends or interest from taxation as an
incentive to encourage corporations to locate in
the state. Consequently, this $344 million was
not subject to any state taxes. If the nonbusiness
income of this firm had been apportioned and
taxable in Montana, it would have increased the
corporation’s tax bill by $100,013. Table 7 shows
the effect of nonbusiness income of the fiftytwo largest multistate firms on the Montana
Corporation License Tax. Column one is non
business income attributed to Montana and tax
able as net income under the present tax laws.
Column two shows the amount of money that
would be taxable in Montana if all nonbusiness
income were apportioned to the states as is
other income. Column four shows the net in
crease in tax to Montana if nonbusiness income
were apportioned rather than allocated to the
state in which it is earned. Montana would have
realized an additional $623,308 in taxes if non
business income had been apportioned to the

states in the 1970 fiscal year. Unfortunately,
federal action is required if this income is to be
come taxable to the states. The largest increase
would have been in taxes paid by the oil and gas
producers who would have paid an additional
$209,363 in corporation license taxes. At pres
ent, apportioning oil companies seem to pay the
least taxes of any industry in relation to their
gross receipts which could be allocated to Mon
tana.
One additional problem relating to the taxa
tion of corporations that should be mentioned
is the net operating loss deduction passed by the
1971 Legislative Assembly. On the surface, the
concept of a loss carry back seems to be reason
able and fair to the corporations and to the state.
The reasoning is as follows:

Company A
Company B
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Net Income
Year 1

Net Income
Year 2

Net Income
Year 3

50,000
(50,000)

50.000
50.000

100,000

50,000
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Table 7
Nonbusiness Income of Multistate Corporations and
The Effect on Montana’s Corporation License Tax

Industry

.

Finance. Insurance.....................
Power....................................................
Agriculture.................................. .......
Forestry....................................... .......
Construction .................................
Manufacturing............................... .........
Wholesale-Retail........................... .........
Services......................................... .........
Communication ............................ .........
Mining ......................................................
Oil and Gas................................... .........
Transportation ............................. .........
Total .....................................................

Currently Taxable
Potentially Taxable
Nonbusiness Income3 Nonbusiness Income6

—
561,746
—
—
—

12,824
5,338,693
4,294
21,463
31,367
346,498
1,311,436
7,628,321

—
1,259,509
—
—
110,086
843,609
6,164,743
1,587
139,610
2,211,879
3,696,305
3,173,935
17,601.263

Potential Increase in
Excess of
Potential c Montana Corporation
over Current License Tax Revenue1

—
697,763

—
43,610

—

—
—

—
110,086
830,785
826,050
-2,707
118,147
2,180,512
3,349,807
1,862,499
9,972.942

6,880
51,924
51,628
-169
7,384
136,282
209,363
116,406
623,308

Source: Montana Department of Revenue, unpublished data (Helena, Montana).
Note: These data are for the 52 largest multistate corporations who pay taxes in Montana and are taken from the Montana tax returns
filed by these corporations for fiscal year 1969-70.
aNonbusiness income of multistate corporations that is attributed to Montana and taxable as net income under present tax laws.
bAmount of nonbusiness income that would be taxable in Montana if all nonbusiness income were apportioned to the states in the
same manner as other income.
cColumn 2 minus column 1.
dPotential increase in revenue from the Montana Corporation License Tax if all nonbusiness income of multistate corporations
were apportioned to the states.

Without the loss carry back provision, each
firm will pay the same amount of tax to the state
(based on $150,000 of positive income over the
three-year period) even though firm B’s net in
come over the period is only $100,000 and firm
A’s total net income was $150,000. A two year
loss carry back provision allows firm B to deduct
the loss incurred in year one from income earned
in year two in computing the corporation tax.
The effect is to allow firm B to pay no tax in year
one and year two and pay tax on $100,000 of in
come in year three. Thus, both firms pay tax on
the net income they earned over the three-year
period.
Those who support the concept of the loss
carry back argue that it produces a fairer dis
tribution of the tax burden among corporations.
Opponents of the loss carry back point out that
it allows firm B to operate in Montana and en
joy the benefits of government services for two
years without contributing anything in taxes
towards the cost of government services. In any
event, the loss carry back will have a profound

effect on state revenues and the distribution of
taxes between domestic and multistate corpora
tions, especially if the courts rule that the carry
back applies retroactively. The initial impact of
the loss carry back will be a loss in revenue from
the corporation license tax of $2 million or more.
Most of this will be in the form of refunds of
taxes already paid. After the initial adjustments
the state will continue to collect approximately
$1 million less per year than it would have if the
loss carry back provision had not been imple
mented. Since most of the state’s major corpor
ate taxpayers are multistate firms, the primary
effect of the loss carry back will be to reduce the
tax on foreign corporations.
Table 8 shows the refunds that could be
claimed by eight multistate firms with opera
tions in Montana under retroactive loss carry
back. The situation with these firms is similar
to that of corporation B in the example dis
cussed earlier. If firm B had paid tax on the
$50,000 earned in year two and then a loss carry
back law was passed retroactively, firm B could
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file an amended return deducting the loss in year
one from income earned in year two. The state
would then be required to refund the tax paid on
income earned in year two. The eight companies
listed in Table 8 are all multistate corpora
tions and the total refunds that will be available
to these corporations is in excess of $1 million.
Table 8
Examples of Potential Refunds to Multistate
Corporations from Retroactive Loss Carry Back
Provision of Montana Corporation License Tax
Multistate
Potential
Corporation
Refund

Example 1....................
Example 2...............
Example 3........................
Example 4...................
Example 5..............
Example 6.............
Example 7..........
Example 8.................
Total....................

...............

$

................
................

65^04
386 626
59,899
61^521
218 367
173 258
20!056

Source: Montana Department of Revenue, unpublished
data (Helena, Montana).
Note: These data for the eight examples of multistate cor
porations were compiled from Montana tax returns filed by
these corporations for fiscal year 1969-70.

Small Business Corporations
Even though small business corporations rep
resent a sizable portion of Montana’s business
activity, they have not been closely examined in
other tax studies. A business must meet three
requirements if it is to qualify for the small busi
ness option under Montana’s corporation license
tax laws. First, the company must have fewer
than eleven stockholders; second, all stock
holders must be residents of Montana; and third,
the corporation must issue only one class of
stock. Any business meeting these criteria may
file tax returns as an electing small business cor
poration.
There are several advantages to incorporation
for small or family owned businesses. A small
business corporation enjoys all the legal bene
fits of a regular corporation, including access to
the courts, limited personal liability for the
shareholders, and the ability to raise larger
amounts of capital by selling shares in the busi
ness. The emphasis in this report is on the effect

19

the small business option has on state corpora
tion tax revenue.
Corporations that elect to be taxed under the
small business option file a corporation tax re
turn which gives all the financial information
required of a normal corporation. There is a $10
filing fee payable at the time the return is filed.
The income that would normally be taxed under
the corporation license tax is then distributed to
the stockholders of the small business corpor
ation on the basis of stock ownership. Each
stockholder must report this income on the in
dividual income tax return and pay personal in
come taxes on the corporate profits the same as
he would on other types of income. Thus, the net
income of small business corporations is taxed
under the individual income tax law, not the
corporation license tax law. Consequently, the
total corporate tax collected in Montana is
understated by the amount of the tax from small
businesses that is credited as individual income
tax collections.
There are 2,100 small business corporations
listed in the files of the Department of Revenue.
Of these firms, 1,473 were active and filed re
turns in fiscal year 1970. The remainder are
either new filings since 1970, or inactive cor
porations that no longer file returns. Financial
information was taken from the returns of all
corporations that filed returns in 1970 for an
analysis of the impact of the small business
option on state tax revenue.
The 1,473 small business corporations that
filed returns in 1970 reported total net (taxable)
income of $17,946,353. Since the average effect
tive rate of taxation on Montana adjusted gross
income was 2.18 percent in calendar year 1969,
approximately $391,230 of corporate small
business taxes was collected and reported as
individual income tax. In addition, $14,730 were
collected from small business corporation filing
fees. The total tax collected from these busi
nesses was $405,960.
It is interesting to compare the tax actually
paid on the income earned by small business
corporations with the amount they would pay if
they were taxed as normal corporations. First,
all small businesses pay a minimum tax of $10
rather than $50 paid by normal corporations.
There were 508 firms with income of less than
$800 in fiscal year 1970. These firms paid a total
of $5,080 in corporate taxes under the small
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business option, but would have paid $25,400
if they were subject to the normal $50 minimum
tax that applies to other corporations. The re
maining 1,235 small businesses had positive
income of $17,946,353 which was taxed as per
sonal income. The shareholders in these firms
paid approximately $400,800 in individual in
come taxes and in corporation filing fees. If
these firms had been subject to the corporation
license tax rate of 6.25 percent, they would have
paid taxes amounting to $1,121,647. Thus, the
initial loss in tax revenue attributable to the
small business option was $741,087 in fiscal
year 1970; but, this is only part of the cost of the
small business option.
Small business corporations that sustain a
loss on operations also distribute this loss
among the shareholders of the firm and the cor
porate loss may be deducted from any other in
come the shareholder may have. The 508 firms
with net income of less than $800 showed a total
loss on operation of $5,548,494. If these losses
were used to offset other income earned by the
shareholders of the corporations, it cost the
state approximately $231,650 in personal in
come taxes. Coupled with the losses discussed
previously, the total cost in tax revenue of the
small business option amounted to more than
$972,000. This is almost 10 percent of the total
corporation tax collected in 1969-70.
Although it may be justifiable for the
state to offer tax incentives to small businesses,
it should be remembered that the size of the
corporation has nothing to do with qualifying
for the small business option and its tax advan
tages. In fact, many small business corporations
have greater total sales and income than many
regular corporations that pay taxes under the
higher corporation license tax structure. Tax
neutrality demands that economic decisions be
based on business conditions and circum
stances, not on differences in the tax treatment
of alternative business structures. The decision
to form a corporation, a partnership, a small
business corporation, or a sole proprietorship
should be based on the type of organization that
offers the best business advantages to the firm,
not on the tax advantages available under one
of the options. Montana’s small business option
is undoubtedly patterned after the federal tax
provisions, but it should be noted that not all
states with corporate taxes based on federal law

allow the small business option. North Carolina,
for instance, specifically excludes this provision
in their state corporation tax system.
Persons who operate small business corpora
tions have several other advantages. One of
these is income splitting. This is probably most
noticeable in family farms and other family cor
porations. By making all family members share
holders in a family corporation, the profits on
the business can escape the higher tax rates of
the individual income tax. For example, a sole
proprietor of a family business with taxable
income of $10,000 would pay personal income
taxes on this amount. If the business were in
corporated with five family members as stock
holders, each member would pay tax on only
$2,000 of income and, thus, remain in the low
est taxable bracket. Four hundred and fifty, or
30.5 percent of 1,473 small business corpora
tions filing returns in 1970 were farms and
ranches, although less than 17 percent of state
employment and less than 10 percent of total
personal income in Montana is earned on farms.
The deductibility of compensation paid to
officers of small business corporations is also
of interest. Compensation of officers is a legiti
mate business expense as is depreciation,
salaries of employees, and the purchase of raw
materials. The small business option, however,
allows corporate losses to be deducted from
individual income tax returns of corporate
shareholders. Since shareholders are typically
the officers of small business corporations, the
deduction for compensation to officers seems to
be allowed twice. For example, a small busi
ness corporation with one major shareholder
owning 99 percent of the stock, could end the
taxable year in the following position: business
income after all deductions except for the com
pensation of officers is zero. The president and
principal stockholder of the corporation is paid
a salary of $10,000. The result is $10,000 of per
sonal income to the president and a $10,000
loss on operations to the corporation. The loss
on operations is distributed to the shareholders
on the basis of stock ownership. The corporation
president and major stockholder is credited with
a $9,900 loss on the business operations. This
loss is deductible on his individual income tax
return. Thus, the president has received $10,000
of income from the corporation and may deduct
$9,900 of corporate losses leaving him with $100
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of taxable income prior to all the other deduc
tions allowed under the Individual Income Tax
statutes.
Not all of the small business corporations
which operated at a loss in 1970 were able to pay
compensation to officers. However, 231, or 45
percent, of the 508 firms showing a corporate
loss realized this loss partly because of the de
duction of compensation to officers. These 231
corporations recorded officers’ compensation of
$2,610,723 and corporate losses of $3,233,570,
more than enough to insure that individual in
come taxes were not paid on the $2.6 million of
officers’ salaries. Seventy-six, or 33 percent, of
these firms were small business corporation
farms and ranches.
The small business option may be a desirable
feature of the corporation license tax law. It does
impart a degree of progressivity into an other
wise proportional tax structure. Since small
business corporations generally have smaller
gross receipts and earnings than normal corpor
ations and pay taxes at lower rates, the tax is
rendered progressive. However, if progressivity
were the goal of corporate taxation, it would be
easier to make the system progressive by estab
lishing a progressive rate structure and subject
ing all corporations to the same statutory rules
and regulations. In any event, some of the fea
tures of the small business option appear to
allow these corporations to reduce their tax well
below what might be expected from a cursory
review of the tax laws. This claim is often lev
eled at large corporations, but is seldom associ
ated with domestic, small business corporations.

Administration of Montana’s
Corporation Tax Laws
The first question that comes to mind with
respect to the administration of corporation
taxes is how many corporations simply do not
pay the tax that they owe to the state. This ques
tion places the tax administering agency in a
delicate position. Obviously, if the administering
agency were aware of tax evasion, it would be
able to identify the guilty companies and assess
the tax. Thus, the incidence of tax evasion is a
question that cannot be answered at the state
level because if it exists, it is unknown. Congress
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commissioned a study of the taxation of inter
state commerce, which sheds some light on the
problem of tax evasion. This study, published
in 1964, dealt with all aspects of state taxation
of interstate commerce, including tax evasion.
The study included a detailed examination of the
business operations and taxable status of some
1,200 corporations engaged in business in more
than one state. The general conclusion of the
investigation is that companies pay their taxes
in the states in which they have their principal
offices. The more tenuous the company’s con
tact with a state, the more likely that business
taxes are not paid. More specifically, the study
reported that:
1. Of 819 companies soliciting sales and accepting
orders in various states, returns were being filed in
less than 3 percent of the cases.
2. Of 130 instances of corporations maintaining sales
offices in various states, returns were being filed in
only about 40 percent of the cases.
3. Of 234 cases where companies had goods ware
housed in various states, returns were being filed
in only about 40 percent of the cases.

These figures indicate that of 1,183 firms
which were legally taxable in various states
during the survey, only 164 returns were filed.
Thus, of the firms sampled, less than 14 percent
of the returns that should have been filed in the
various states were actually filed.
Since Montana is smaller in population than
most other states, it is unlikely that compliance
problems are as serious here as they are in more
urban areas. Business activity is noticeable in
Montana and it is easier to identify and tax than
activities in states with a high concentration of
corporate activity. Still, it must be true that
some firms owe taxes in Montana that are never
paid. It is also true that some firms which do file
returns do not pay as much tax as they should.
Both of these problems could be alleviated
somewhat by assigning additional staff to the
corporation license tax bureau but, as the con
gressional study concludes, all states are depen
dent on the federal government for help in elim
inating the problems in taxing multistate
corporations. Without federal legislation to
precisely define taxable status and some type
of interstate cooperative agreements, corpora
tions will escape taxes in states where they have
only slight business contacts.
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The Department of Revenue uses several
sources to aid in identifying taxable corpora
tions. The Secretary of State compiles a list of
all new corporations registered with the state on
a monthly basis, but all firms registered with the
Secretary of State’s office are not necessarily
taxable in Montana. The department also re
ceives copies of all corporation audits performed
by the Internal Revenue Service on corporations
operating in Montana. Assistance in locating
taxable corporations is also available from
other state and federal agencies such as the
Montana Highway Department, which provides
a list of all new highway contracts awarded.
Several sources of information from other div
isions of the Department of Revenue are also
available: the Income Tax Division compiles
a monthly list of all firms reporting withholding
taxes; the Miscellaneous Tax Division provides
public contractor licenses and recently issued
store licenses; and some information is avail
able from the Property Tax Division. Exchange
of information agreements are in effect with
several neighboring states so that tax returns
from corporations operating in more than one
state can be compared for accuracy and com
pleteness. The Department of Revenue is using
all available sources of information to locate and
establish the taxable status of corporations
which conduct business in the state.
In addition to the sources of information avail
able from within the state and from the federal
government, Montana is a member of the Multi
state Tax Compact. This is potentially a very
useful organization for all states in arriving at
fair taxation of interstate corporations. The
Multistate Tax Compact was enacted by the
Montana Legislature in 1969. There are 19 mem
ber states in the Compact and the states share
in the administrative costs of the Compact
staff. Montana has contributed approximately
$2,000 per year for the three years of active
membership. The purposes of the Compact are
to:
1. Facilitate proper determination of state and local
tax liability of multistate taxpayers, including the
equitable apportionment of tax bases and settle
ment of apportionment disputes.
2. Promote uniformity or compatibility in significant
components of tax systems.
3. Facilitate taxpayer convenience and compliance
in the filing of tax returns and in other phases of
tax administration.
4. Avoid duplicative taxation.

The main advantage to Montana and most
other states is in the audit function performed by
the Multistate Tax Compact staff. The staff soli
cits the approval of all member states in conduc
ting audits of companies engaged in business in
more than one state. The audit results are then
available to the member states. This saves the
states the administrative costs of nineteen
audits by the individual states and results in a
more complete audit, since the multistate staff
has information supplied to it by all of the
member states. It also saves the corporations the
expense of submitting to audit by all of the in
dividual states. In fiscal year 1972, Montana
realized almost $40,000 from multistate audits
of businesses operating in Montana. This is a
good return on the $2,000 invested by the state
Department of Revenue in the form of annual
dues to the Compact. The future value of the
multistate organization is in jeopardy at the
present time. Some corporations refuse to
allow representatives of the Multistate Com
pact to audit their books for the member states.
These firms maintain that they are only required
to allow actual representatives of the various
states to examine their books and that the Multi
state Tax Compact has no legal status to audit
interstate corporations unless it is recognized by
Congress. A suit has been filed against the Com
pact and its members in a federal court to enjoin
the Compact from conducting audits of multi
state corporations. This class action suit has
been filed jointly by the United States Steel
Corporation; Standard Brands, Incorporated;
General Mills, Incorporated; and the Procter and
Gamble Distributing Company on behalf of
themselves and all other businesses in similar
situations. The suit alleges that the Multistate
Tax Compact violates the United States Consti-.
tution, Article I, section ten, clause three, which
says “ No state shall, without the consent of
congress,... enter into any agreement or compact
with another state, or with a foreign power— ”
If this suit is upheld by a panel of three federal
judges, the Compact will be ineffective unless
recognized by Congress. This would be a severe
blow to the audit program of Montana and the
eighteen other states that are members of the
Compact. An association such as the Multistate
Tax Compact is the only organization that can
insure that a corporation pays taxes in the vari
ous states on 100 percent of the corporation’s in-
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come. Individual state audits cannot verify this
fact because a single state does not have access
to the returns filed by corporations in all other
states. It would be of great benefit to all states that
tax the income of multistate corporations if
Congress would formally recognize the Multi
state Tax Compact and consent to allowing the
states to join this compact for tax administrative
purposes.
Aside from the Multistate Tax Compact, the
Department of Revenue has made significant
advancement in the areas of administration and
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audit during the past fiscal year. The employ
ment of two corporate field auditors has given
the state the capability of examining the tax
records of multistate corporations for the first
time. During the first three months of this fiscal
year, audits were completed on twelve multi
state corporations and these companies were
assessed additional taxes of $46,213.75. It is
anticipated that audits now under way and those
planned for this fiscal year will result in several
hundred thousand dollars of additional assess
ments against multistate corporations.
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Citizen Participation in
Environmental Decisions
The past Chairman
of the Board of Health
discusses the role of citizens in
deciding environmental standards

During the period I served as Chairman of the
Board of Health, July 1,1968, to July 1,1971, air
pollution control, by reason of the enactment of
the Clean Air Act, occupied much of the Board’s
time and attention. It held many public hear
ings and adopted ambient air quality and emis
sion standards.
It soon became obvious that the Board was
dealing with technical matters in which the
citizenry displayed great interest but had little
real understanding. The testimony given at
those early hearings reflected two completely
opposite points of view — a professional, en
vironmentalist view given by chemists, botan
ists, geologists, medical doctors, and educators
who were mainly from Montana’s universities
and who supported even more stringent controls
than the Board was proposing, and on the other
side, a business or corporation view presented
by management and engineering segments of
Montana’s industries whose emissions the Board
sought to control.
As the hearings continued and gained more
publicity, representatives from the American
Association of University Women, League of
Women Voters, Montana Wildlife Federation,
GASP, student organizations, and others pre
sented both written and oral testimony, which
for the most part advocated strict standards.

Board members were impressed by the study
and research which these organizations had
done and the strength of their convictions.
The media, particularly the newspapers, did a
remarkable job of reporting the highly technical
details of proposed standards and presenting
what was said by both sides of the controversy
in a factual manner. These news stories and the
many thought-provoking editorials made the
largest contribution in bringing pollution control
issues before the public. Radio and television did
not leave a lasting impression because the time
limitation of their coverage precluded in-depth
considerations so necessary to even a sketchy
understanding of difficult environmental prob
lems.
When the hearings ended and the publicity
shifted to other controversies, the Board mem
bers were always left in the unenviable position
of having to reach a final decision. They spent
many hours reviewing transcripts, reading and
rereading the technical statements, seeking
advice from the Health Department’s engineers
and legal staff and from other state and federal
agencies. From this evolved a unanimous Board
policy to adopt standards that did not permit
degradation of Montana’s present air quality
and to require industries to use the “ highest
state of the art” in controlling emissions. At the

Virginia H. Mann was a member of the Montana State Board of Health from 1961 to 1972 and served as Chairman of the Board
from 1968 to 1971. She lives in Missoula.

Montana Business Quarterly

Citizen Participation
same time, the Board felt that it was important
to take into consideration the effects which such
standards would have on the state’s economy
and production. It granted variances upon show
ing of good cause by industries that could not
meet the standards; the one-year limit of a var
iance served as an inducement for a particular
industry to comply within that period, thus pre
venting its having to appear before the Board at
the expiration of the year to seek a further var
iance. An industry’s past performance and good
faith were always a material factor in granting a
variance. The most important element of any
decision, however, was the protection of the
health and well-being of Montana’s people, and
the preservation of trees, crops, livestock, wild
life, and the natural resources which make up
Montana’s total environment. Compromises
were made; the Board tried to explore the pros
pects of new technologies and to look into the
future; it hoped to learn from experience and to
remain flexible in rapidly changing situations.
Many members of the legislature, particularly
the Missoula County delegations, gave invalu
able assistance. Staff and board members were
invited to participate in legislative hearings. It
was evident that legislators had confidence in
the Board and the Department of Health be
cause in each session they expanded the author
ity and responsibilities of each.
However, individual citizens still held back
from expressions of opinion and active partici
pation until a well-publicized controversy arose,
late in December 1971, between the Board and
the smelting industries of the state. At a public
hearing in Helena on the petition of Anaconda
Co. and American Smelting and Refining Co. to
lower Montana’s S 02 standards, literally hun
dreds of people of diverse backgrounds, educa
tion, occupations, and age groups, from all
around the state came to express themselves.
They listened, and they spoke. They were by no
means of one mind: some favored strict con
trols; some feared the controls would drive in
dustry from the state and deprive them of their
jobs; some felt there was no environmental
problem in Montana; and others expressed
many varied sentiments. But they all shared one
thing in common—sincerity and the conviction
of their individual opinions. The Board heard
testimony from leaders of labor unions, presi
dents of chambers of commerce, laborers,
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lawyers, doctors, housewives, and college and
high school students. The hearing lasted over
twelve hours and was the first real outpouring of
public opinion by the so-called average citizen;
it afforded the Board its first opportunity to
explore the public’s sentiment. This testimony
was a departure from the technical aspects
alone, which had been presented at prior hear
ings. True, these presentations were more
emotional, but they did give the Board some
notion of the degree of understanding by the
general populace of what it was attempting to
do, and how well we were getting our story
across.
There’s an old saying that there is nothing like
a good fight to keep people interested, but in the
future I hope it will not take such confrontations
between industry and the regulatory agency to
elicit continued interest and participation by our
citizenry. Although Montana, compared with
many other states, is far advanced in pollution
abatement, we still have a long, winding road
ahead. With the Environmental Protection
Agency of the federal government actively en
tering into the enforcement of federal standards
for water and air quality, the individual states
must meet or surpass these federal standards.
Montana faces a real challenge with the coal
strip mining operations and construction of
power plants in eastern Montana. Already we
are seeing in the eastern part of the state a situ
ation similar to the one in western Montana
when the first attempts were made to enact air
pollution control legislation. The same two com
pletely opposite points of view are being ex
pressed, which always results in an impasse. The
Board’s experience in the water and air pollution
control programs should surely have taught us
that solutions often lie in the middle ground, in
compromise, in fixing priorities, and most of all,
in getting the facts. It will take a continuing ef
fort by both trained professionals and individual
Montana citizens to accomplish what must be
done if this state can continue to call itself the
Big Sky Country. Industry must be allowed to
survive, expand, and prosper, while at the same
time subjecting itself willingly to reasonable
controls fairly administered. It must make a
commitment to restrict its emissions to accept
able levels for the protection of the public’s
health and to avail itself of the latest technology
and methods of control. Just as vital to success
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is the commitment by the people of this state
to individually do their part to control pollution
and to recognize that industries are not the sole
source of pollution.
Governmental agencies charged with preser
vation and management of our natural re
sources, and those charged with adopting and
enforcing controls, must be responsive to the
public’s right to be heard. The United States
Forest Service has made great strides in at
tempting to obtain public understanding. For
example, it sponsored a tour of the Helena For
est for members of the Board of Health to give us
an opportunity to observe some of the problems
incident to disposal of down timber and slash
burning. Thereafter the lines of communication
were vastly improved. The Board accepted sim
ilar invitations from Hoerner-Waldorf at its
Missoula plant, and the Anaconda Aluminum
Company at Columbia Falls. These trips were
justified by the progress and understanding
which resulted.
Another instance of progress being made be
cause of personal contact was a series of infor
mal meetings held in September of 1965 by the
Board with the people in several small western
Montana communities that were trying to ob

tain construction of proper sewage disposal
facilities. Usually the mayor or some designated
official of the community made a presentation,
but anyone who came could ask questions, and
staff members were present to explain the tech
nical aspects. The results were 100 percent com
pliance within a very short period of time and
better public relations.
It is crucial to the success of an improved en
vironment that we have knowledgeable public
officials who make firm and unemotional de
cisions based on facts. Industry and private
citizens will have to contribute vast sums of
money and highly trained and dedicated person
nel to reach these objectives. In this struggle,
there can be no attitude of the “good guys”
against the “bad guys.” The so-called average
citizen must become involved in the decision
making. To do this, he or she must acquire a
better understanding of the issues and problems.
Then voters should carefully watch the records
and pronouncements of the men and women
who seek public office, for they will make the
decisions that affect our total environment. If
individual citizens will not take these responsi
bilities, they will most surely bear the conse
quences.
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Recent Court Decisions and
Montana School Finances
Some alternatives to present
school funding and their effects
on property taxes and values
A series of recent court decisions has raised
serious questions about the validity of the pres
ent means of financing schools in Montana and
many other states. The first in this series was a
California case, Serrano v. Priest In this case,
the court ruled that 1) the quality of education
cannot be dependent on the wealth of individual
school districts, and 2) wealthy districts cannot,
with a lower mill levy on property, finance the
same or a higher quality education as poor dis
tricts. The court assumed that expenditure per
pupil measures school district wealth. A subse
quent federal case, Rodriquez v. San Antonio
Independent School District,2 is now before the
United States Supreme Court. Only the first of
the above rules of law is stated by the court in
the Rodriguez case.

.1

Present School Financing
Montana’s present system of elementary and
high school finance, known as the Montana
School Foundation Program, typifies the finance
systems in many states, both in its general out
line and in the fact that it conflicts with the
Serrano and Rodriguez decisions. Briefly, the
’487 P. 2d 1241, 96 Cal. Rptr. 601 (1971).
2337 F. Supp. 280, 284-86 (W.D. Tex. 1972).

program operates as follows. The minimum gen
eral fund expenditure per student in an ele
mentary or high school district of a given size is
set by statute. In terms of the law, pupils are
termed “average number belonging,” or ANB.
General fund expenditures exclude outlays for
capital improvements, transportation, teachers’
retirement, and several miscellaneous items. The
statute sets a foundation schedule; minimum ex
penditures are 80 percent of the scheduled
amount. Minimum expenditure falls as the ANB
of the district rises, reflecting the lower per
pupil costs of larger districts. The expenditure
schedule is higher for high school than for ele
mentary districts. Each county must impose
property tax levies of 25 and 15 mills respec
tively to fund the expenditure minimum for ele
mentary and high school districts within its
boundaries. If smaller levies will raise the re
quired sums, they are permitted, but that is the
case in only a few counties. The expenditure
minima also come out of income from state
lands, which is distributed to counties on a per
student basis, plus certain miscellaneous mon
ies. Earmarked and/or specially appropriated
state tax funds are supposed to fund the balance
of the minimum outlays. However, these funds
are insufficient to make up all of the balance.
The remainder in each county is raised by an ad
ditional mandatory countywide levy.
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The trustees of each district then have the op
tion of imposing a district levy to permit spend
ing up to the full foundation schedule (the min
imum spending plus 25 percent). Spending in
excess of the scheduled amount is permitted by
majority vote of electors in the district. A major
ity of districts imposes discretionary levies.
Expenditures tend to be higher in a district of a
given size when taxable value is high rather than
low.3 Also, the level of local taxation to main
tain a given standard of expenditures tends to be
lower in wealthy than in poor districts. The
former tendency conflicts with both Serrano and
Rodriguez, while the latter conflicts with Ser
rano.

Impact of the Court Cases
In response to such inadequate funding situa
tions in Montana and most other states, a num
ber of proposals have been made for altering
the means of financing local schools. Some of
these proposals would clearly meet the dic
tates of Serrano and Rodriguez. Others would be
legally acceptable only if the rule of law in these
cases were not rigidly enforced, since they would
only partly fulfill the rule. Even if the Supreme
Court does not sustain the lower court decisions
in these cases, a legislature might choose to meet
in part the objections they raised.
In order to meet the rule that educational qual
ity, as approximated by the level of expendi
tures, not be dependent on district wealth, a
statewide expenditure schedule must be de
vised. The schedule would probably have to be
uniform for districts facing the same level of
costs. Since costs seem to be closely related to
school district size, one type of uniform schedule
would specify equal outlays for all districts of a
given size, as measured by number of pupils.4
Reflecting the pattern of costs, scheduled ex3Am ong the state’s 487 o p erating elem entary d istricts, 13.3
percent o f the variance in per p u p il general e xp e nd itu re s is
associated w ith taxable value per p u p il. In sta tistica l term s,
r2 = .133; see D olores C o lb u rg , S upe rin te n d e n t o f P ublic
Instruction, Part I: A S tu d y o f B asic E d u ca tio n a l Program
Funding M eth o d o lo g y in M ontana. Am ong the 163 high
school districts, the fig u re is 28.2 percent.
4Am ong the 487 o p erating elem entary d is tric ts in M ontana,
64 percent o f the variation in exp e nd itu re s per A N B is associ
ated w ith ANB; am ong the 163 h ig h sch o o l d is tric ts the de
gree o f association is 76 percent.

penditures would fall with increased district
size. Should expenditures not be uniform for dis
tricts facing the same level of costs, then a pro
hibited relationship between expenditures and
wealth becomes likely. Altered levels of school
district taxes would necessarily accompany the
changing of expenditures to meet such a new
statewide schedule.
The changes in expenditures and revenues
stemming from various school finance alterna
tives to be proposed later in this article would
have economic results important in the evalua
tion of those alternatives. A uniform statewide
expenditure schedule unaccompanied by a great
increase in total school outlays would lower out
lays in districts now spending more than the
average amount per pupil, and vice versa. Any
large cut in spending could produce great adjust
ment problems for a school district. Continued
inflation would tend to magnify these problems.
Increases in district expenditures would not pro
duce commensurate problems. Increased expen
ditures which improve the quality of education
in a community may make that community a
more attractive place to live. Should a commun
ity become a more attractive place to live, real
estate prices may rise. Conversely, poorer
schools could depress property values.
A changed level of taxes in a county or district
would be an obvious source of concern (or hap
piness) to taxpayers. Additionally, more far
reaching effects on real estate values would oc
cur through a process called tax capitalization.
What gives value to any asset is its expected
future earning power. Whether the earnings
come from rental payments, use of property in
a business venture, or use of the property by the
owner himself (as in the case of a home), is ir
relevant. Without any expectations of future
earnings, property is worthless. Factors such as
the current and expected future market rate of
interest and the degree of risk involved deter
mine the relation between a property’s expected
earnings in a typical year (often its present
yearly earnings) and its market value. For ex
ample a bond yeilding $70 a year in interest
might have a market value of $1,000. In this case
the so-called capitalization ratio, a ratio of value
to expected yearly income, is about fourteen.
Let us assume that a piece of real estate pro
duces net income of $1,000 per year and is ex
pected to produce at this rate indefinitely. If
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capitalization ratio for this sort of property is
twelve, the real estate would be worth $12,000.
Now, assume that a new tax of $200 yearly is
suddenly imposed on the property and is ex
pected to continue for the foreseeable future. If
the owner were getting all the income he could
from the real estate, it is unlikely he could pass
much, if any, of the tax on to someone else.5
His yearly income would be cut to $800, and the
property would no longer be worth $12,000.
With a capitalization ratio of twelve, it would be
worth only $9,600. Note the reduction in value
is the capitalization ratio times the tax change.6
Because of this process, which is termed cap
italization, we may expect property taxes to be
reflected in real estate values. Property taxes
have existed as long as state government in
Montana, so the prices that current property
owners have paid for real estate have reflected
property taxes. Subsequent increases in property
taxes not anticipated and accounted for at the
time of purchase will reduce real estate values
from what they otherwise would be and discrim
inate against property owners. On the other
hand, decreases in property taxes previously
capitalized in purchase prices would cause wind
fall gains to property owners. The property
owners would have gains in their property
values they did not bargain for when they pur
chased the property.
The various school finance programs proposed
in response to the Serrano case would affect
local tax levels and thus tend to be capitalized in
real estate values. Where taxes go up, property
owners will receive windfall losses, and vice
versa. Since real estate owners are normally
5This statement assumes that actual market value of the real
estate is the basis for tax assessment. The supply of land is
perfectly fixed. When the supply of something is perfectly
fixed, economic analysis can show that a property tax on it
cannot cause higher prices (rents) when real estate owners
attempt to maximize their incomes. Similarly, for consider
able periods of time the supply of improvements to real estate
are quite constant. In most communities the amount of new
construction in any one year is only a small percentage of the
total buildings in existence. Under these circumstances rents
can go up by only a small portion of the tax.
6Empirical research by economists has yielded results similar
to this example. See R. Stafford Smith, “ Property Tax Capi
talization in San Francisco,” National Tax Journal XXIII
(June 1970), pp. 177-91 and John H. Wicks, Robert A. Little,
and Ralph A. Beck, “A Note on Capitalization of Property Tax
Changes," National Tax Journal XXI (September 1968), pp.
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not considered to be a group which should be
discriminated against or for, these windfalls
deserve examination on fairness grounds. It
may be recalled that the main objection raised in
the Serrano case pertains to the fairness of
school finance. Should the average windfall
from tax capitalization be large, then the pro
posed solution would simply be substituting
one fairness problem for another.
In the remainder of this article, we shall con
sider the results to be expected if each of five
alternative school finance plans were adopted in
Montana. With one exception, these alternatives
typify the proposals most commonly made to
comply with Serrano, wholly or in part. The ex
ception is the proposal to replace property tax
ation as the major source of school finance with
some other taxes. This replacement would re
quire a very large increase in other taxes. For in
stance, either a sales tax of roughly 8 percent or
an increase of more than 100 percent in the Mon
tana individual income tax would be required to
replace property taxation in school finance.
Also, reduced property taxes would give real
estate owners large windfall gains through the
process of tax capitalization. For these reasons,
replacing the property tax seems impractical
and will not be considered as an alternative.
In order to calculate quantitative estimates of
the results of these proposals, it is necessary to
make specific assumptions about the provisions
of each alternative. Somewhat different results
would occur with different assumptions, but
varied assumptions in most cases would not
alter the basic pattern of results. With one excep
tion, total school expenditures in the state are
assumed to stay at their 1971-72 level. This pro
cedure makes it possible to focus attention solely
on the differential effects of the alternatives.
For a similar reason, it is assumed that the por
tions of total outlays in the state financed by
property taxes, state equalization aid, and other
sources remain constant. The alternatives apply
only to general fund expenditures. Both the rele
vant court cases and the existing Montana
School Foundation Program deal only with gen
eral fund finances.

The Alternatives
1. Statewide property tax. This proposal
has undoubtedly received the most attention as
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a substitute for the present system. Existing
countywide and district levies, both permissive
and voted, would be eliminated. State monies
currently used for equalization aid, and other
funds such as income from state lands, would
continue to finance a portion of school expendi
tures. The remainder would be raised by a uni
form statewide levy of about 86 mills on all
taxable property, about 53 mills for elementary
schools and 33 mills for high schools. This levy
would replace the existing countywide manda
tory levies, county deficiency levies, permissive
district levies, and district voted levies.
An important question to be answered under
this and other alternative programs is the
amount to be spent per pupil, in terms of the
present Montana Foundation Program per ANB,
in each district. There has not been research to
establish a reliable relationship between school
district size measured by ANB and the cost per
ANB necessary to maintain a given standard of
education (or for that matter between outlay per
ANB and educational quality). Both the nature
of the schooling process and the experience of
school districts indicate that up to some district
size, for a given level of educational quality, the
cost per ANB diminishes as the number of pupils
in the district rises. The present Montana School
Foundation Program reflects this proposition.
One way to establish a schedule of expendi
ture per ANB would be to use the average, or
some percentage thereof, currently spent by dis
tricts of each size. The initial schedule would be
updated yearly to reflect cost changes. Each dis
trict of a given size would then spend the same
amount per ANB to meet fully the rule of law in
the Serrano case. The average 1971-72 expendi
ture per ANB (E) in elementary districts of a
given size is estimated by the equation, E = $620
+ _fU97. In high school districts, the correspondANB
ing equation is E = $762 + $44,345 7 These
ANB
equations are used as the basis for calculating
expenditures under each financing alternative.7
7These schedules were based on regression of per ANB ex
penditures in 1971-72 on the reciprocal of ANB for the state’s
487 operating elementary and 163 high school districts re
spectively. The results were statistically significant at the 99
percent confidence level. Respective values of r2 were .644
and .764, meaning that 64 and 76 percent of the variation in
district expenditures was associated with district size.

Local districts might be allowed to spend
more than the scheduled amount by imposing a
permissive or voted district levy. Extra expendi
tures of this kind on any large scale would con
flict with the Serrano decision, since wealthy
districts would be in a position to spend more
with less tax effort than poor districts. Such dis
cretionary expenditures would tend to perpetu
ate the problem that the statewide levy was
intended to solve. In a subsequent Wyoming
case, Sweetwater County Planning Committee
for the Organization of School Districts v.
Hinkle, the court stated that a 10 or 15 percent
variation in expenditures per pupil would be ac
ceptable. A legislature might wish to grant dis
tricts additional spending power so that local
districts would reflect local preferences for edu
cation in their expenditure policies, if the prin
ciples involved in Serrano are not rigidly en
forced. Such district discretion could cushion
the impact of requiring interdistrict uniformity
on districts now spending more than the aver
age per ANB.
Another problem in establishing an expendi
ture schedule concerns school districts with
only a very few students. An expenditure sched
ule which treats such districts generously will
tend to perpetuate them and discourage consoli
dation. The present Montana School Foundation
schedule exhibits these characteristics. Whether
the increased time and cost of transportation
which would accompany consolidation usually
outweighs the lower cost per ANB of larger dis
tricts has not been answered by definitive re
search. Presently, very small districts tend to
have a high taxable value per ANB. The combina
tion of generous treatment by the present foun
dation schedule and the tendency toward high
taxable value per ANB favors very small districts
with lower than average taxes.
2. Increasing the basic county levy. The
reader may recall that under the present founda
tion program, elementary and high school dis
tricts must impose levies of 25 and 15 mills
respectively to be eligible for state equalization
aid. We will assume that under this alternative
the levies would be raised to 39 and 24 mills.
These figures lie approximately halfway be
tween the mandatory levies under the existing
foundation program and the statewide levies
under alternative one. The expenditure schedule
would be the same as in the first alternative,
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the present average for districts of each size.
In those few counties with a sufficient tax
base to obtain the specified expenditure level
with the mandatory levy, this levy (along with
present allocations of some miscellaneous funds)
would be the sole source of funding. Eleven
counties would meet this criteria for elementary
schools, four in the case of high schools.
The differences between the total money
needed to meet the scheduled expenditure levels
and the amount raised by the mandatory levies
would be summed for the remaining counties.
This sum would be divided by the total amount
of state aid and subtracted from 100 percent to
yield the percentage of the difference still to be
raised. This amount would be obtained by a
deficiency levy in each county. The results would
be interdistrict and intercounty expenditure
equality, and reduced differences in levies
among counties. The former result would be suf
ficient to fulfill the Rodriguez case require
ments. The latter would only partially fill the
Serrano requirement that wealthy districts can
not have lower levies to maintain a given expen
diture level than poorer districts. School levies
would be uniform within each county.
3. Power equalization. The disparity in
school district wealth inherent in the present
system of school finance means that a given mill
levy will raise considerably more money per
ANB in wealthy than in poor districts. Under a
so-called power equalization scheme each mill
levied would provide a district the same number
of dollars per ANB whether the district was
rich or poor. Equality of this sort is required
by the Serrano, but not the Rodriguez, case.
Total taxable value in the state would be divided
by the state total of elementary ANB. The quo
tient multiplied by .001 would indicate the
average amount in the state that a mill will yield
per ANB. This amount will be termed “average
yield per mill.” A similar calculation would be
performed for high schools. Each district would
then divide its budgeted spending per ANB by
the “average yield per mill.” The quotient would
be its mill levy. If this levy when multiplied by
its taxable value brings in more than the amount
the school district has budgeted to spend, the
balance would go into a state fund. Should the
district’s levy when multiplied by its taxable
value yield less than the amount it budgeted to
spend, the balance would be made up by that
state fund. This power equalization scheme has
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been suggested mainly as a supplementary meas
ure to finance discretionary district spending,
with a basic schedule of expenditures being fi
nanced by other means.
Wealthy districts would pay more into the
state fund than they would get back, while poor
districts would receive more than they paid. Ob
viously, wealthy districts might be reluctant to
impose large levies, thus leaving the fund short
of money. Poor districts would be encouraged to
spend more under this plan, since taxpayers
elsewhere would be paying part of the bill. For
instance, out of each dollar of tax collected by
elementary District 22 of Powder River County
under power equalization, the district would
keep less than 5 cents. The remaining 95 cents
would be retained by the state fund. On the other
hand, District 50 in Blaine County would be able
to spend about $3.48 for every dollar of tax it
levied. Whether the state equalization fund
would be solvent under this alternative is open
to serious question.
Even if this alternative worked financially, it
would probably conflict with the basic rule of
law in the Serrano and Rodriguez cases. Since
spending discretion is left with individual dis
tricts, no uniform pattern of spending is likely.
If poor districts participated in the program to a
greater degree than wealthy districts, then
school expenditures would still be influenced
by district wealth. Although the direction of in
fluence would be opposite from the present,
Rodriguez specifically prohibits the quality of
education from being a function of wealth. For
these reasons, power equalization does not ap
pear to be a viable alternative and will not be
considered further in this paper.
4. Statewide tax on state assessed plus cer
tain other property. By Montana law the net
proceeds of mines and the operating property of
public utilities, railroads, pipeline companies,
and airlines are assessed by the State Board of
Equalization. These assessed values are then ap
portioned among local taxing districts according
to criteria such as miles of track. The wealth of a
district per ANB is significantly influenced by
the capricious circumstance of how much state
assessed and industrial property is located with
in its borders. In order to eliminate this inequity,
the tax base of state assessed and industrial
property could be used to help finance all state
schools.
The statewide average mill levy for all local
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purposes now applied to each of these types of
property would continue to be imposed, but the
proceeds would be added to state equalization
aid funds. The foundation schedule would be the
present average level of expenditure per ANB
for school districts of each size. The expanded
state equalization aid would be used to finance
whatever percentage possible of the foundation
schedule, with the balance to be funded by a
uniform statewide levy on the taxable property
remaining after state assessed and industrial
property. A levy on the remainder of the taxable
property in each local government unit would
finance local services other than education. The
result would be statewide uniform levels of
spending and taxes for education. Nevertheless,
local levies for other purposes would change
sharply in some places.
5. Financing an increased foundation sched
ule with countywide deficiency levies. Under
this proposal, the foundation schedule would be
raised to the present average level of expendi
ture per ANB in school districts of various sizes.
So-called interest and income monies from state
lands would be added to state-equalization
rather than apportioned to counties on a flat,
per pupil basis as at present. The portion of the
foundation schedule subject to state aid would
be raised from 80 to 90 percent. Countywide
deficiency levies would fund the gap between
the portion of the schedules subject to state aid
and the amount of state equalization aid avail
able. In other respects this program would
operate the same as the existing foundation pro
gram. Individual districts would be allowed per
missive and voted levies. For purposes of the
calculations reported in the next section, it is
arbitrarily assumed that districts now spending
more than the scheduled amount would continue
to do so. If they did spend this amount, an in
crease in total expenditure for primary and sec
ondary schools would occur, because the re
maining districts would experience increased
expenditures.
Using countywide deficiency levies to help
finance a higher minimum level of spending
would reduce inequalities in outlays per ANB
and in tax levels among districts within a county.
Adding interest and income monies to state
equalization aid and raising the level of the foun
dation schedule subject to state aid would tend
to lower, but not eliminate, the relation between

spending and district wealth. As a result, this
proposal would be legally acceptable only if
the Rodriguez case rule were not rigidly en
forced. Similarly, intercounty tax differences
would be lowered but not eliminated.

Effects of the Alternatives in
Montana
The changes resulting from these alternatives
will be felt primarily in school district expendi
tures and tax levels. Therefore, data published
by the Superintendent of Public Instruction and
State Board of Equalization were used to cal
culate the effects of these changes from alterna
tives one, two, and five in each of the state’s
487 operating elementary and 163 high school
districts.8 Data limitations allowed computa
tions for alternative four only on a countywide
basis. Alternative three has been dropped from
further analysis. Calculations of expenditure and
tax changes are summarized on a countywide
average basis in table 1.
Columns one and two of the table show the
present average general expenditure levels per
ANB for elementary and high school districts
respectively. The third and fourth columns re
spectively indicate how much these expenditure
levels would change under alternatives one, two,
and four. Under alternative five, it is assumed
that no expenditure levels would fall, so only the
positive change figures are applicable. The next
four columns indicate how much the average
mill levy would change under alternatives one,
two, four, and five respectively.
Large changes in expenditure would occur in
some counties and districts. For example, re
quiring each district to spend the statewide av
erage per ANB would make it necessary for the
Great Falls high school district (Cascade County
District A) to slash its general expenditures from
$902 per ANB to $770. A cut of this magnitude
could seriously hurt the quality of education that
this district’s residents have voted to fund. It
may be noted that the district’s taxable value per
ANB lies in the bottom fifth of the state’s high
8Dolores Colburg, Superintendent of Public Instruction,
Part I: A S tu d y o f B asic E d u ca tio n a l F u n d in g M e th o d o lo g y in
M ontana (Helena: January 1972); T w e n ty-F o u rth B iennial
R eport o f the M ontana S tate B o a rd o f E q u a liza tio n (Helena:

1970).
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Table 1
Estimated Effects of Various School Finance
Alternatives in Montana Counties

Present
Expenditures
__________ per ANB

County

Elem.
Dists.
(1)

Beaverhead
Big Horn
Blaine
Broadwater
Carbon
Carter
Cascade
Chouteau
Custer
Oaniels
Dawson
Deer Lodge
Fallon
Fergus
Flathead
Gallatin
Garfield
Glacier
Golden Valley
Granite
Hill
Jefferson
Judith Basin
Lake
Lewis & Clark
Liberty
Lincoln
Madison
McCone
Meagher
Mineral
Missoula
Musselshell
Park
Petroleum
Phillips
Pondera
Powder River
Powell
Prairie
Ravalli
Richland
Roosevelt
Rosebud
Sanders
Sheridan
Silver Bow
Stillwater
Sweet Grass
Teton
Toole
T reasure
Valley
Wheatland
Wibaux
Yellowstone

$591
620
630
519
678
762
660
683
699
699
546
742
608
583
553
609
630
658
937
547
692
639
695
536
635
803
553
600
662
579
633
614
633
624
707
651
566
738
580
571
488
622
689
687
570
637
678
624
694
660
735
519
709
745
635
649

High
School
Dists.
(2)
$ 839
850
884
806
1.197
1.237
904
999
740
1.403
859
648
1.154
944
699
913
1.249
946
1.582
890
997
1.034
1.430
789
891
1.258
733
1.171
989
1.008
1.338
836
980
896
1.423
1.068
801
1.559
673
785
743
913
1.030
1,232
938
1,097
745
1,152
963
998
967
921
1.035
1,231
1,248
846

Approximate
Change in Expenditures per
ANB from Alternatives 1. 2, or 4 ________Mill Levy Changes

Elem.
Dists.
(3)
S 53
13
18
126
23
18
36
23
3
50
95
118
50
73
80
26
152
32
208
97
58
19
30
100
7
155
76
55
33
102
11
27
4
20
148
16
86
2
60
109
142
41
53
37
76
+ 7
- 55
+ 35
- 16
4
75
+ 121
- 73
82
+ 32
27
+
+
+
+
+
+
+
+
+
♦
+
+
+
♦
♦
+
+
+
+
+
+
+
+
+
+
+
-f
-

Changes in Real Estate Values

High
AlterAlterAlter
School AlterAlterAlterAlterAlter
Dists. native 1 native 2 native 4 native 5 native 1 native 2 native 4 native 5
(5)
(6)
(7)
(8)
(4)
(9)
(10)
(11)
(12)
67
♦ 48
+ 76
+ 161
+ 18
53
- 106
+ 34
+ 68
- 169
- 19
+ 160
- 181
+ 87
♦ 111
22
- 135
- 93
+ 165
+ 225
- 61
- 13
- 117
+ 137
- 98
- 150
+ 109
+ 22
9
+ 109
- 58
53
+ 27
+ 36
+ 146
+ 78
+ 121
- 624
+ 168
+ 228
+ 217
+ 29
- 11
- 250
+ 164
+ 51
+ 33
+ 142
- 41
+ 68
53
* 230
73
- 101
- 220
- 48

♦14.0
♦15.2
+12.1
+22.1
♦ 8.8
♦28.2
-21.8
♦19.1
- 3.0
-19.2
♦ 1.0
-10.1
♦19.7
♦12.1
♦ 5.0
-12.6
♦29.3
♦18.4
♦25.3
♦21.0
-25.9
0
♦18.3
♦ 9.7
-23.7
♦ 4.0
♦ 5.6
♦13.9
+23.2
♦26.6
-25.0
-25.0
♦ 9.8
♦ 2.0
♦24.3
♦13.3
♦20.7
♦29.8
♦ 5.7
♦36.8
♦ 11.6
♦12.5
+ 4.5
♦27.1
♦31.7
+ 5.7
- 8.6
+13.5
+17.9
♦13.7
+ 6.2
♦28.4
- 2.6
♦ 2.9
♦33.5
-14.9

♦ 5.3
♦ 12.5
♦17.9
♦ 11.9
- 2.4
- 2.0
- 5.8
- 1.2
♦ 3.1
-19.9
♦ 7.1
- 8.3
-18.7
♦ 8.4
♦21.5
- 1.2
♦11.1
♦ 2.2
- 1.6
+16.3
-14.6
+ 0.8
- 3.6
♦33.8
- 7.5
-16.5
♦33.9
♦ 2.3
♦ 3.8
+ 7.4
+ 1.2
- 6.5
♦ 1.6
♦ 9.4
+ 8.8
+ 4.3
+20.0
-29.8
♦18.0
♦16.3
+37.0
♦ 5.3
+ 2.3
+ 4.5
+25.1
+ 1.3
- 8.8
+11.3
♦ 0.1
+ 2.1
-11.3
+17.2
- 2.7
- 8.4
-18.9
- 7.0

- 18.6
- 8.3
- 9.0
- 1.7
♦ 35.4
- 2.2
- 13.9
- 4.4
- 26.4
- 20.2
+ 25.1
♦ 16.6
♦ 128.7
- 18.1
- 0.6
- 58.4
- 20.7
♦ 38.9
♦ 39.7
♦ 18.2
- 15.5
♦ 20.9
+ 7.2
- 31.1
- 31.4
+ 9.8
- 28.0
- 12.8
+ 7.7
+ 1.6
♦ 71.0
- 39.3
+ 10.7
- 12.3
♦ 7.8
♦ 10.7
+ 5.5
+125.8
- 13.3
+ 24.5
- 28.4
♦ 19.6
+ 23.4
+ 27.7
+ 43.2
+ 11.2
♦ 48.4
- 11.7
+ 7.8
- 6.0
+ 17.5
- 15.6
- 4.4
- 16.9
+155.6
- 31.3

- 6.1
♦ 1.4
♦ 9.7
- 2.7
- 4.6
- 2.1
♦14.1
- 8.4
- 0.4
- 7.6
♦ 1.4
♦ 2.4
-12.0
- 0.8
♦ 9.4
- 1.3
- 3.2
♦ 5.3
- 8.6
♦ 4.3
♦ 0.3
- 2.4
- 5.5
+21.1
♦ 4.3
- 6.9
♦21.0
- 4.0
- 4.1
- 6.6
♦ 8.8
-12.4
- 4.9
♦ 5.7
- 6.7
- 0.3
♦ 9.7
-20.3
♦ 4.9
♦ 2.7
♦22.9
- 3.3
♦ 9.5
+ 6.2
♦ 5.0
- 1.4
- 3.7
+ 2.6
- 2.4
- 4.4
- 9.8
+ 2.5
+10.2
- 3.0
-14.5
+ 1.6

-1.7
-1.9
-1.5
-2.8
-1.1
-5.7
♦2.8
-1.9
♦0.4
♦2.7
-0.1
♦1.1
-2.2
-1.5
-0.6
♦1.3
-3.7
-2.2
-3.2
-2.5
♦2.9
0
-2.3
-1.0
♦2.6
-0.4
-0.7
-1.8
-2.8
-4.1
♦2.9
♦2.9
-1.7
-0.2
-3.1
-1.9
-2.8
-3.2
-0.4
-7.8
-1.1
-1.4
-0.5
-3.3
-4.0
-0.5
♦1.1
-1.6
-2.3
-2.2
-0.7
-4.5
+0.4
-0.5
-4.8
♦1.5

-0.7
-1.6
-2.2
-1.5
♦0.3
♦0.2
♦0.7
+0.1
-0.4
+2.7
-0.9
♦1.1
♦2.1
-1.1
-2.7
+0.1
-1.4
-0.3
♦0.2
-1.9
+1.6
-0.1
♦0.5
-3.3
♦0.8
+2.0
-4.3
-0.3
-0.4
-1.2
-0.2
+0.7
-0.3
-1.2
-1.1
-0.6
-2.7
+3.2
-1.4
-3.4
-3.7
-0.6
-0.3
-0.6
-3.2
-0.1
+1.1
-1.4
0
-0.3
+1.3
-2.7
+0.3
+1.4
+2.7
+0.8

♦ 2.4
♦ 1.1
♦ 1.1
+ 0.2
- 4.5
♦ 0.4
+ 1.8
+ 0.4
♦ 2.9
+ 2.8
- 3.2
- 2.1
-14.4
+ 2.3
+ 0.1
♦ 5.7
♦ 2.6
- 4.6
- 5.0
- 2.1
♦ 1.7
- 2.6
- 0.9
♦ 3.0
+ 3.5
- 1.2
♦ 3.5
+ 1.6
- 0.8
- 0.2
- 8.3
+ 4.6
- 1.8
♦ 1.7
- 1.0
- 1.5
- 0.7
-13.5
+ 1.1
- 5.1
+ 2.8
- 2.3
- 2.7
- 3.4
- 5.5
- 0.9
- 5.9
+ 1.4
- 1.0
+ 0.9
- 2.0
+ 2.5
+ 0.6
+ 2.8
-22.3
+ 3.5

+0.8
-0.2
-1.2
♦0.3
♦0.5
+0.4
-1.7
+0.8
+0.1
♦1.0
-0.1
-0.4
♦1.3
+0.1
-1.2
♦0.1
♦0.4
-0.6
♦1.1
-0.5
0
+0.3
♦0.7
-2.1
-0.5
+0.9
-2.7
♦0.5
+0.4
+1.0
-1.1
♦1.4
+0.8
-0.8
♦0.9
0
-1.3
+2.1
-0.4
-0.6
-2.3
+0.4
-1.1
-0.7
-0.6
+0.1
♦0.4
-0.3
♦0.3
♦0.7
+1.1
-0.4
-1.5
+0.5
+2.1
-0.2

Sources:
Present Expenditures per ANB (average number belonging): Office of the Superintendent of Public Instruction.
Approximate Change in Expenditures: Calculations based on figures provided by the Office of the Superintendent of Public
Instruction.
Mill Levy Changes: Calculations based on figures from the Office of the Superintendent of Public Instruction and the Twentyfourth Biennial Report of the Montana State Board of Equalization (Helena: 1970).
Changes in Real Estate Values: Calculations based on estimated mill levy changes and figures provided by the Montana De
partment of Revenue.
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school districts, while its mill levy is in the top
fifth. Nevertheless, if the dictates of Serrano and
Rodriguez were to be rigidly enforced, the only
way to avoid this situation would be a large in
crease in the foundation schedule. A substantial
increase in spending for education and corres
pondingly higher taxes would result. On the
other hand, less rigid enforcement of the Rodri
guez rule might allow districts a permissive or
voted levy up to some maximum percentage of
the mandatory expenditure schedule. For in
stance, allowing an additional 15 percent dis
cretionary expenditure would mean that the
Great Falls district would have to cut its expendi
tures by only $16 per ANB, rather than the $132
previously discussed.
The tax changes summarized in columns five
through eight would undoubtedly alter real es
tate values through the tax capitalization
process. Magnitudes of the changes in property
values were estimated by the method described
below.
In Montana, mill levies are applied to a tax
able value which is a fraction of market value.
For most real estate, the Board of Equalization
guideline is that property be assessed at 40 per
cent of market value for tax purposes. Then, by
statute the assessed value of the real estate is
multiplied by 30 percent to determine taxable
value. If the Board of Equalization guideline is
followed, the mill levy is applied to 12 percent of
market value. Stated another way, if the tax
rates were applied to market value, they would
need to be only 12 percent as great as those ap
plied to taxable values determined by Board of
Equalization guidelines.
In practice, the average level of assessment in
each county is not equal to 40 percent. Since
1965, the Board of Equalization has conducted a
study of how assessed values compare to market
values in the various counties. To do this, prices
for parcels of property which have actually been
sold have been compared with the market values
set by tax assessors. The studies have generally
been limited to sales of residential property and
certain types of land, since there are not enough
transactions of other kinds of real estate to ob
tain valid results. State officials have gathered
the data for the study through forms filled out
by those buying and selling the real estate. In
this manner, data has been gathered in sufficient
quantity in 42 of the 56 counties to estimate the

average ratio of sales to assessed values in each
of the 42 counties.
The average ratio in each of the 42 counties
was used to calculate the effective percentage of
tax on the market value of real estate. Because
the average ratios were based on sales of only
certain kinds of real estate and data was not
gathered over an identical period of time in each
county, some error undoubtedly exists in the
numbers. However, they are by far the best
available. For the 14 counties for which ratios
could not be obtained in the Board of Equaliza
tion study, the ratio is assumed to be the aver
age of the ratios for the 42 counties, 35.2 percent.
As previously discussed, a change in the effec
tive percentage of tax on the market value of real
estate must be multiplied by the capitalization
ratio to estimate the effect of the change on the
real estate’s market value. The capitalization
ratio depends on the expected market rate of in
terest and degree of risk involved. The lower the
interest rate and risk, the higher the capitaliza
tion ratio, and vice versa. In this paper a capitali
zation ratio of twelve is used, which assumes a
rate of return on real estate of 8.33 percent.
These figures seem to be an appropriate esti
mate, considering contemporary real estate mar
kets and the results of capitalization studies by
economists.9
An example may be both helpful and interest
ing. In 1971-72 the average mill levy in Montana
to finance elementary and high schools was ap
proximately 86 mills (or 8.6 percent of taxable
value). The average ratio of sales to assessment
value for real estate was about 35 percent.
These figures yield an average effective tax rate
on real estate market value of 0.9 percent (.086
times 0.35 times 0.3 — the statutory classification
factor). Now, let us assume a proposal to finance
schools wholly with sales and/or income taxa
tion to eliminate using the property tax for edu
cation. A capitalization ratio of twelve would
raise average real estate values in the state by
nearly 11 percent (12 times .009)1 Since the
prices that real estate owners have paid for their
property have generally accounted for property
taxes, eliminating a good portion of these taxes
would give the owners large windfall gains. Not
all real estate holders would receive the same
unexpected gain. Those whose property is as9See footnote 6.
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sessed at greater than the average percentage of
market value and/or is located in high tax dis
tricts would receive larger gains — possibly as
much as 20 percent or more. Owners in opposite
circumstances would receive gains less than the
average.
Columns nine through twelve of the table
show the estimated countywide average changes
in real estate values from alternatives one, two,
four, and five respectively. One way to consider
the magnitude of these changes is to calculate
the absolute average of the county averages. An
absolute average ignores plus and minus signs,
and is appropriate in this case because property
owners are treated differently from the general
public when their taxes go either up or down.
(An algebraic average of the changes — one
which accounts for plus and minus signs — would
approximate zero, because the total level of
property taxation in the state is assumed to re
main constant.) The absolute averages are 2.1,
1.2, 3.2, and 0.8 percent respectively for the four
alternatives considered.
The 3.2 percent average change in real estate
values from alternative four deserves attention.
This alternative meets the dictates of Serrano
and Rodriguez as well as alternative one. How
ever, it has larger effects on real estate values
than the first alternative. These larger effects
are particularly prominent in counties with
much state assessed property. Note the 22.3
percent estimate for Wibaux County. It may be
recalled that these effects are generally consid
ered unfair. Accordingly, alternative four is
inferior to alternative one. On the other hand,
alternatives cne, two, and five would have
smaller effects on real estate values.

Summary and Conclusions
The rule of law in the Serrano and Rodriguez
cases states that the quality of public schools
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may not depend on district wealth. Conforming
with this rule would require a uniform statewide
schedule of expenditures per ANB. One such
schedule would be the existing average level
of spending per ANB by districts of each size.
Although such a schedule would keep aggregate
school expenditures constant, it would signifi
cantly cut them in some districts and raise them
in others. Continuing to allow districts limited
discretionary expenditure powers could allevi
ate the disruption to established programs
which would result from large spending cut
backs. Discretionary district levies would be
allowable only if the rule of law in the Serrano
and Rodriguez cases were not rigidly enforced.
Alternatives one, two, and five are workable
plans, although they vary in the degree to which
they would fulfill the Serrano and Rodriguez
case principles. Alternative one would eliminate
the relationship between school expenditure
and district wealth and equate tax burdens
among poor and wealthy districts. The second
alternative would leave some differences in tax
burdens among counties. However, it is the most
flexible of the alternatives, should the Serrano
and Rodriguez principles not be rigidly enforced.
Of the feasible alternatives, the fifth offers the
least equalization of intercounty tax burdens.
Alternative three does not appear feasible be
cause wealthy districts would be unlikely to vote
large levies when most of the proceeds would
be tunneled to other districts. Poor districts
would be encouraged to vote levies, leading to a
deficit in the funding system. Although this al
ternative would equalize the ability to raise
funds, a relation between wealth and expendi
tures per student would remain. Alternative four
would meet the requirements of the Serrano
case, but it would greatly disrupt finances for
other local purposes and produce considerable
changes in real estate values. Alternative one
would produce the same benefits with fewer dis
advantages.

Winter 1973

ANNICK SMITH

The Need for Property Tax Reform
A report on administration
and assessment of property
taxes in Montana

Editor’s Note
On August 22, 1972, the U.S. Senate’s Sub
committee on Intergovernmental Relations held
a hearing in Billings on property tax adminis
tration and assessment in Montana. Chairing the
meeting was Senator Lee Metcalf, a ranking
member of the subcommittee, whose permanent
chairman is Senator Edmund Muskie of Maine.
With the information presented at the hearing
as a base, the subcommittee staff conducted
additional research. The results were published
in a staff study, Property Tax Administration
and Assessment Practices in Montana, printed
by the government in October 1972. Not all
points of view were presented at the hearing,
and we have not confirmed all the data in the
staff report. Nevertheless, because the questions
this study raises and the conditions it pinpoints
are of great concern to Montana taxpayers and
legislators, the Montana Business Quarterly has
decided to condense and reprint certain key
sections.

Introduction
The newly ratified state constitution, in article
VII, section 3, declares that “the State shall ap
praise, assess, and equalize the valuation of all
property which is to be taxed in the manner pro
vided by law” (emphasis added). Thus the legis
lature is given not only the job of enacting state
property tax laws, but the mandate to establish
a centralized state organization to administer
them.

An additional impetus to property tax equal
ization and reform may soon come from the
United States Supreme Court. Two cases pres
ently awaiting final decision question the equal
ity of education in states such as Montana that
rely heavily on financing based on local property
taxes. They contend that when educational ex
penditures vary according to county or local tax
bases, assessment, and equalization practices,
the children of such states do not have equal op
portunities for basic education.1
Pressure for centralization and reform is bal
anced by the legitimate reactions of already
overburdened property taxpayers, marginal ag
ricultural entrepreneurs, and corporations and
businesses who fear additional taxation. But
whether reform of property tax assessment and
administration leads to a greater burden or a
lesser one, the situation as it now exists is inef
ficient and unfair. Representative Thomas Towe
of Yellowstone County put it this way at the
hearing: “ Man could hardly devise a tax that is
subject to more arbitrariness and more abuse
than a property tax.”

Montana Property Tax Law
and Structure
In explaining the Morrtana property tax sys
tem, the voluminous Montana Fiscal Affairs
’ For a fu ll d iscu ssio n o f p ro p e rty ta xa tio n a n d sch o o l fi
nances, see Jo h n W icks’ a rtic le “ Recent C o u rt D e cisio n s and
M ontana S chool F inances,” on pages 27-35 o f th is issue of
th e M ontana B usiness Q uarterly.
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Study, prepared in 1969-70 by the Bureau of
Business and Economic Research of the Univer
sity of Montana’s School of Business Adminis
tration said:
Montana property tax law has allowed the develop
ment of a very complex system of property tax assess
ment. Different concepts of value are used initially on
various types of property and, additionally, the ori
ginal values are reduced by various percentages to ar
rive at assessed values. Consequently, value can be
used only as a broad reference to particular types of
property. Although the procedures and values result
ing from the procedure are intended to achieve equity
in taxation and uniformity within particular classes of
property, they have not done so if market value is the
concept relied upon as the measure of equity and uni
formity for an ad valorem tax system. The system has
made it difficult for a taxpayer to comprehend the
operations of the property tax. (Emphasis added.)

The Senate’s staff study claims that Mon
tana’s problems with property taxation (since
1940 collections have risen from $24.7 million
to $177.2 million in fiscal 1970-71, nearly as
fast as the growth in net income) are not just
related to the size of the tax bite but to the feel
ing that it bites some classes of taxpayers harder
than others. “ People who use greater than aver
age portions of their income for housing and
automobiles tend to be discriminated against by
this (property) tax,” noted Report 23 of the Mon
tana Legislative Council (Montana Taxation,
December 1966). “The discrimination is likely to
be especially burdensome on large families.”
Discriminatory or not, the property tax is likely
to continue as a major source of local revenue,
and especially of school financing, in Montana
and similar states for a long time. The 1972 Mon
tana Constitutional Convention Study on Tax
ation and Finance said:
Montana receives 56.4 percent of its total tax rev
enue from State and local property taxes, fourth high
est among all States. But as is typical in most States,
property taxation in Montana is primarily a local
government revenue source. Property taxes account
h on^
Percent of total State tax revenues, but
they provide 95.8 percent of total tax revenue for local
governments.
The Montana Fiscal Affairs Study reported: “ Rela
tive to both population and personal income received,
Montana property tax collections exceed those of the
average State considerably . . . per capita property tax
revenue in fiscal 1968 was $191.61 in Montana, sixth
nighest among the 50 States and 38 percent above the
U.S. average of $138.83. Montana also ranked second
6 na*'on’
percent above the average, with
$68.48 of property tax revenue per $1,000 of personal
income.”
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Montana has decided against imposing any
general sales tax and is looking instead to ways
in which it can change and, it is hoped, improve
the workings of its system of property taxation.
The present Montana system follows a pattern
in use, with minor variations, all over the United
States: Local, elected officials do the bulk of the
property appraising and tax collecting super
vised with varying degrees of efficiency by state
officials. At all levels, Montana’s property tax
administration is underpaid, underqualified,
and understaffed. But the suggestion is being
made in Montana — and elsewhere — that the
structure itself is more faulty than the men and
women who work through it.

County Assessment Personnel
Montana has fifty-six counties and fifty-six
elected local assessors, but no assurance that an
assessor is qualified for the job he is to do or
that his jurisdiction can afford the trained per
sonnel necessary to get effective administration.
Over the years, the functions of many county as
sessors have dwindled to appraising personal,
rather than real property.
The county commissioners often have their
own staffs of appraisers (reclassification officers)
to handle the valuation of real property. This
development creates a major anomaly, however,
because the county commissioners, wearing dif
ferent institutional hats, are also the county
board of equalization. In that capacity, they are
called on to rule on appraisals made by their
own staffs. The situation makes impartial
judgment extremely difficult, if not impossible.
A 1966 Brookings Institution study, “ Econom
ics of the Property Tax,” figured that an assess
ing district of minimum size needed to budget
between $60,000-$70,000 a year to assure good
tax administration. The study also calculated
that such reliable administration should cost no
more than 1.5 percent of property tax collec
tions.
Using these two guidelines, only six Mon
tana counties in 1968 collected enough prop
erty tax revenues to put them in a position to
afford decent tax administration. Fifty counties
simply did not have the revenue to pay for equi
table and expert enforcement.
In 1966, another study ranked Montana at the
bottom of the fifty states for the average salary
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it paid its fifty-six local, elected assessors,
$4,434, compared to a U.S. average of $6,848.
Montana salaries then were only 72 percent as
high as those paid in Idaho, Wyoming, Utah,
Nevada, Colorado, and North and South Dakota.

State Board—Personnel
and Problems
Under present procedures, when disputes are
not settled at the local level, they are sent on to
the State Board of Equalization whose three
members, once appointed by the Governor and
confirmed in office, are free agents for the dura
tion of their overlapping six-year terms. But the
state board often finds itself in the same posi
tion of having to hear appeals from the rulings
of its own appraisal staff, particularly on assess
ments of the intercounty property of the rail
roads and public utilities. In many respects, its
rulings — such as the long-standing one deter
mining that urban real property should be as
sessed at 40 percent of full market value while
agricultural land is assessed at only 20 percent —
have the effect of making tax law without the
lawmakers’ being responsible to any vote of
the taxpayers.
With no industrial appraiser on its total staff
of twenty-seven, with a forest products ap
praiser only recently hired, with an average
monthly expenditure of some $217 per county
for property tax administration, the state board
is at a serious disadvantage in handling an ex
tremely important and delicate job.
Montana gets what it pays for. Even though
the legislative assembly, the federal govern
ment and the counties are all contributing to the
cost of a training course for assessors at Mon
tana State University, there is a serious question
to be asked about the efficacy of upgrading ap
praisers’ skills if their salaries remain minimal.
One solution adopted by many states under
court order to make statewide reappraisals has
been to hire private mass appraisal firms from
outside. One Montana county is doing this;
others are reportedly “contemplating” such
major reevaluations.
But one-shot reappraisals leave good results
to be dissipated over the years by continuing in
efficient administration. It may make more

sense to budget for total, on-going reform of a
tax administration than to plan on having spe
cial, high outlays every ten years or so.

No Realty Transfer Tax and
Other Obstacles
Beyond this structural problem—one that
makes it extremely difficult for the state board
to fulfill the mandate of the old constitution to
“do all things necessary to secure a fair, just,
and equitable valuation of all taxable property
among counties, between the different classes
of property, and between individual taxpayers”
— there are serious traditional and even statutory
obstacles to equalization of the property tax bur
den under the present system. There is, for in
stance, no realty transfer tax enabling assessors
to discover with certainty the actual sales price
of a piece of real property, although the State
Board of Equalization has repeatedly sought the
tax as a statistical guide.
In assessing personal property, the require
ment that livestock or a merchant’s inventory be
counted on a given day ignores modern feedlot
and marketing practices. Household furnishings
are assessed by their owner on an honor system
which few taxpayers honor. Solvent credits
(bank deposits, stocks, and bonds, which twentythree states exempt from property taxation al
together) go almost unassessed (a 1964 estimate
was that less than 4 percent of them are taxed)
because enforcing the law thoroughly, it is
claimed, would impel Montanans to do their
banking outside the state.

Directions for Change:
Central Assessment
At the Billings hearing Russell C. McDonough,
a delegate to the 1972 Constitutional Conven
tion and a member of the convention’s Commit
tee on Revenue and Finance, discussed the back
ground of the Montana property tax and pos
sible directions of change in its administration.
He concluded:
Under section 3 of article VIII, it (the new constitu
tion) provides that “the State shall appraise, assess,
and equalize the valuation of all property which is to
be taxed in the manner provided by law." By its very
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nature, the state is the only agency that can do this
properly on a statewide basis (as an aside, with com
puters, it can make a more efficient property tax ad
ministration). It removes the local pressures from the
local officials. It also should be able to attract better
qualified personnel to do the assessment work.

Chief among the recommended changes is the
centralization of the assessment process at the
state level and the institution of independent
local and state channels of appeal. The new con
stitution eliminates standing references to local
assessors and to county and state boards of
equalization. The disappearance of these institu
tions from the constitution, debate in the consti
tutional convention indicated, constitutes an invi
tation to the legislative assembly completely to
revamp property tax administration.
The likeliest development would be the re
tention of qualified local assessors as agents of a
central assessing department whose mandate
could consolidate various counties into single
and more economical assessing districts. As
state employees — better protected against local
pressures — the assessors should, in theory, be
more responsive to state directives on property
valuation. A further economy of size would en
able the central assessing service to budget for
more specialized personnel than it or any county
can now afford and to compile more accurate
and extensive data on assessment performance
than is now available.
County commissioners at the local level and a
State Board of Equalization — with a new name
and mandate — would function as the appeals
channels to hear arguments against central as
sessment decisions. Finally, the operational and
review duties could be separated.

The Statutory Background of
Montana Property Taxation
Classification. Like many other states, Mon
tana has determined that it is proper and econ
omically necessary to tax different classes of
property or property owners at different rates.
Its legislative assembly, over the years, has es
tablished ten different tax categories, percent
ages of assessed value, ranging from 1 percent
to 100 percent, used to determine taxable value
-the amount against which actual mill levies
are applied.
The categories as outlined in the Montana
Fiscal Affairs Study (pp. 349-50) are:
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Class 1. The annual net proceeds of all mines and
mining claims and the value of any rights of entry for
the purpose of digging, exploring or prospecting for
minerals have taxable value equal to 100 percent of
their assessed value.
Class 2. All household goods and furniture, motor
vehicles, boats, and harnesses are taxable on 20 per
cent of their assessed value.
Class 3. Livestock, poultry, and the unprocessed
products of both, stocks of merchandise, and all furni
ture and fixtures are taxable on 33.33 percent of their
assessed value.
Class 4. All land, city and town lots, and improve
ments, manufacturing and mining machinery, equip
ment and supplies, and mobile homes are taxable on
30 percent of their assessed value.
Class 5. All moneys and credits, operating property
of electric and telephone cooperatives, unprocessed
agricultural products, and residences of disabled vet
erans are taxable on 7 percent of their assessed value.
Class 6. Moneys, credits, moneyed capital, and
bank shares are taxable in part at 7 percent of their
assessed value and in part at 30 percent of their
assessed value.
Class 7. New industrial property less than three years
old is taxable on 7 percent of its assessed value.
Class 8. Improvements on real property valued at
not more than $17,500, owned and occupied by certain
widows, widowers, and recipients of retirement bene
fits, are taxable on 15 percent of their assessed value.
Class 9. Freeport merchandise, in transit through
the state, is taxable on 1 percent of its assessed value.
Class 10. All property not in the first nine categor
ies is taxable on 40 percent of its assessed value.

Obviously, classification systems are a contra
diction of uniform taxation if raw dollar value is
the measure of uniformity. But, in all states
which have adopted such categorization, the
action has been an open, democratic one, and no
court has yet ruled that classification of property
for taxation purposes per se, violates due proc
ess.
At the Billings hearing, however, witnesses
testified that an extrastatutory classification
system existed in setting the appraised value of
many classes of property below actual market
value. Representative Towe, for instance, noted
“ In 1919 the total assessed value of all agricul
tural land, excluding improvements, in the
whole state of Montana was $649,008,527. In
1970 it was $354,104,784.
“ Does anyone really believe land values have
actually dropped 45 percent in the last fifty
years?” he asked. “Of course not. It’s our way of
protesting an unfair tax.”
Net proceeds and rights of entry. Perhaps
the most controversial section of the 1889 con
stitution was article XII, section 3, establishing
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the property tax on mines and mining claims on
the “annual net proceeds” of such enterprises.
The classification law provides that mining net
proceeds shall have a taxable value equal to 100
percent of their assessed value.
The new constitution eliminates all references
to special tax features for mines, but the classi
fication statute would have to be amended to
alter this feature of Montana’s property tax
system. The effect of the law is to make the
property tax on mines a severance or income
tax, a special treatment accorded no other class
of property.
The reason for according this privilege is
simply stated: It is impossible to assess under
ground wealth before its extraction. The effect
of the net proceeds system, however, is more
complex. Unlike farmers or retailers in bad crop
or business years, mining companies can escape
property taxation altogether if their operations
show a loss. Thus, the Anaconda Company paid
no net proceeds taxes for 1962,1963,1967,1968,
and 1971, years it ran in the red. The result for
Silver Bow County is that in years when Ana
conda loses money, the area’s taxpayers see their
mill levies rise. In 1972 it estimated that Ana
conda’s deficit of the year before would mean a
29 percent increase in property taxes for the av
erage Silver Bow County homeowner.
Other than the net proceeds tax, of course,
mining companies are taxed on their surface
property and under the 1921 metal mines license
tax. But reserved rights of entry, the only direct
property tax on mineral wealth, are taxed on the
basis of the price the miner paid for federal land.
Thus, in the coal mining counties in the eastern
part of Montana, strip miners are paying taxes
on land with an assessed and taxable value rang
ing from $0.20 an acre in Big Horn, $0.24 an acre
in Rosebud to $0.76 an acre in Musselshell
County.
There is no easy way to determine whether
Montana does a better or worse job than other
states in taxing mining operations, again be
cause it is not possible to establish the value of a
mineral deposit until it is extracted. Nonetheless,
there are serious questions about the operation
of the net proceeds and reserved rights of entry
taxes in the state, and as the strip mining of coal
in the eastern counties increases enormously,
these questions are being raised with growing
frequency.

Property Tax Administration in
Montana
Industrial properties. In 1970 the assessed
value of all industrial sites and improvements in
Montana totaled over $160 million. The assessed
value of all town lots and improvements (largely
residential property) was over $720 million. The
assessed value of all agricultural lands and im
provements was over $590 million.
There are manuals for appraising housing,
and, since 1957, a uniform system for grading
and classifying agricultural land has been in ef
fect, but the problem of assisting local assessing
officials in appraising industrial property has
been largely neglected.
No assessing authority in the state — including
the Board of Equalization — has a qualified, full
time industrial appraiser on its payroll. In many
counties, the need for one does not exist, but in
those where the need arises, the county commis
sioners usually lack the resources to hire tem
porary outside experts and must rely heavily on
the self-assessment of the owners of industrial
property or on the limited expertise of their own
appraisers.
Testimony at the Billings hearing dealt with
the specific case of the Anaconda Company Re
duction Works and the Anaconda Wire & Cable
Company in Great Falls, where Reclassification
Officer Nick P. Lazanas was able to contract for
an outside appraisal firm in 1972 after the Cas
cade County Board of Commissioners and the
Anaconda Company disagreed in 1971 over the
proper appraisal of the complicated industrial
facility.
Information submitted to the subcommittee
by Mr. Lazanas showed that the outside profes
sional firm arrived at an assessed value of over
$19 million for Anaconda’s Great Falls facility,
more than twice the value the company set as its
own assessment in 1971 and nearly 50 percent
higher than the 1971 assessment set by the State
Board of Equalization.
The following table compares the 1971 assess
ments of real and personal property by the com
pany, the Cascade County Board of Commission
ers, and the State Board of Equalization with the
total arrived at in 1972 by the independent ap
praisers from Phoenix.
The State Board of Equalization faces a prob
lem in individual appraisal costs as well. At the
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Table 1
Assessments of Anaconda Company Real
and Personal Property
Anaconda
Company

Cascade
County

State
Board

Anaconda Co. Reduction Works....... ........ $7,928,462 $13,335,563 $10,822,069
Anaconda Wire & Cable Co....
........ 1,381,258
2,470,912
2,119,871
Total..............................

Phoenix
Appraisers

NA
NA

........ $9,309,720 $15,806,475 $12,941,940 $19,059,895

last session of the legislature, the board was
authorized to spend $14,000 a year to hire a per
manent industrial appraiser. The board has not
yet found a qualified candidate to take the post
at that salary, and the only candidate who has
shown interest in the position asked a minimum
starting salary of over $16,000 a year.
Timberland. In 1970, Montana assessors lis
ted 2,212,534 acres of privately owned timberland in the state. The average per acre valuation
for assessment purposes was $5.02. Taxes on this
acreage are levied against 30 percent of the as
sessed value.
Over 1.9 million of these timber acres are con
centrated in nine western Montana counties —
Flathead, Granite, Lake, Lincoln, Mineral, Miss
oula, Powell, Ravalli, and Sanders. Five of these
counties have asked this year for higher timber
acreage valuations, and the Board of Equaliza
tion recently issued new timber valuation sched
ules which should increase taxable values of
such land by 30 percent next year.
Part of the problem with timber valuation
— in Montana, as well as in many other timber
growing states — is the concentration of the most
productive timber acreage in large corporate
holdings. It is difficult to develop one standard of
assessment that can apply equitably both to a
major forest products industry and to the many
owners of small wood lots.
In Montana, according to a 1964 report entitled
“The Economics of the Montana Forest Products
Industry,” prepared by the former dean of the
School of Forestry at the University of Montana,
Arnold W. Bolle, and two associates, roughly 1.7
million acres of forest land were owned by four
large companies. They were:
Northern Pacific..........................................about800,000acres
Great Northern Railroad.................... over 50,000 acres
St. Regis Paper Co............................over 200,000 acres
Anaconda Co.............................................. about600,000acres

Northern Pacific and Great Northern have
been merged into the Burlington Northern Rail
road, and Anaconda sold its acreage — 670,005
— in 1972toU.S. Plywood-Champion Papers, Inc.
This sale, for a total of $117 million in cash,
transferred title to property listed on local as
sessment roles at a value of only $9.7 million.
The total included industrial property, a sawmill
assessed at $5,397,550, as well as the timber
acreage assessed at a total of $4,310,748, or an
average of $6.43 an acre. The obvious disparity
between assessed value and sale price— an aver
age of $150 an acre — has raised again the ques
tion of inequitable assessments, in this instance
discriminating in favor of large corporate timber
holdings.
The following table shows the relationship of
the timber acreage Anaconda sold in 1972 to the
total timberland in ten counties in 1970, with
the average assessments for Anaconda’s acreage
and those for the counties as a whole. The county
figures are drawn from the Twenty-fourth Bi
ennial Report of the Montana State Board of
Equalization. The figures for the Anaconda prop
erties were supplied by the company to Daniel
J. Foley, a reporter for the Lee newspapers, and
were published in an article by him in the Sun
day Missoulian of May 14, 1972.
Noting that Anaconda sold 266,734 acres in
Missoula County on which it had paid $0.25 an
acre in property taxes in 1971, Foley calculated
that assessing Anaconda’s holdings at 40 percent
of market value would have increased the coun
ty’s revenues by enough to cut its mill levy
roughly 5 percent. Added taxes on Anaconda
timberlands would have saved the owner of a
$20,000 home in the city of Missoula about $30
on his property tax bill for the year.
One other facet of timber taxation in Montana
is the dramatic decrease in average assessed
value per acre between 1963 and the present, a
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Table 2
Anaconda Timber Acreage Assessments Compared
to Total Timberland Assessments
in Ten Counties

County

Flathead..........................
Granite............................
Lake................................
Lewis and Clark?............
Lincoln............................
Mineral............................
Missoula.........................
Powell.............................
Ravalli.............................
Sanders...........................

Anaconda
Acreage

Total
Timber
Acreage

67,493
31,424
3,076
23,080
42,007
43,849
266,734
68,455
1,990
121,897

464,610
100,667
113,072
12,035
389,992
79,009
381,859
239,732
117,667
286,976

Assessed Value per Acre
Total
Anaconda
County
Average
Average

$ 4.77
3.54
16.42
4.13
8.46
6.07
4.77
5.33
8.88
7.12

$5.16
3.36
5.48
5.77
6.50
4.57
4.40
3.85
4.48
4.95

’Anaconda’s 1972 acreage in Lewis and Clark County was not, apparently, all classified as
timber in 1970.

decrease which was accompanied by an actual
increase in the total assessed value of timberlands as the number of acres classified as tim
berland more than doubled.
The biggest jump in the number of acres
classified as timberland occurred between 1963
and 1965, when the listing rose from 915,795
acres to 2,257,394. Between 1963 and 1970 the
number of acres classified as timberland in
creased by 141.6 percent, but the total assessed
value in those years rose only 55.5 percent, and
the average per acre assessed value actually
dropped 55.6 percent.
Board of Equalization officials testified that the
sudden rise in timber acreage and fall in aver
age per acre value are the result of the imple
mentation of the state’s 1957 reclassification
statute, which provided uniform grading and
classification of agricultural land and resulted
in the listing of more than one million acres as
timberland for the first time. Much of the land so
listed is actually low-grade timberland and its ad
dition to the rolls naturally lowered the average
value per acre throughout the state.
The accompanying table, drawn from the bi
ennial reports of the Montana State Board of
Equalization for the period from July 1, 1956,
through June 30,1968, details the changes in re
corded timber acreage, total valuation, and aver
age per acre value.

Table 3
Change in Recorded Timber Acreage, Total
Valuation, and Average per Acre Value
July 1956-June 1970
Total
Timber
Acreage

Year

1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970

..............
..............
..............
..............
..............
..............
..............
..............
..............
..............
..............
..............
..............
..............

921,082
917,974
880,766
941,882
910,104
976,404
915,795
1,356,632
2,257,394
2,238,270
2,266,729
2,257,467
2,216,149
2,212,534

Total
Assessed
Value

$ 7,815,789
7,648,185
7,365,103
7,521,770
7,450,593
7,598,528
7,150,543
8,416,382
10,532,045
10,285,633
11,017,568
11,372,326
11,126,754
11,115,862

Average
Value
per Acre

$8.49
8.33
8.36
7.99
8.19
7.78
7.81
6.20
4.67
4.59
4.86
5.04
5.02
5.02

Railroad and utility properties. One of the
primary functions of the Montana Board of Equal
ization is the assessment of intercounty property
of the utility companies and railroads in the state.
Similar functions are performed by similar
authorities in most of the states, and the field of
utility valuation is probably the most complex
and controversial — and often, political — aspect
of property tax assessment.
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Research on the subject has disclosed two situ
ations worth examining briefly. One is the steady
decrease in the board’s assessment of railroad
operating property — from $168,702,275 in 1957
to $100,633,677 in 1970 (a drop of over 40 per
cent). Local assessments of railroad property also
declined, but only by 21 percent over the same
period — from $17,190,053 in 1957 to $13,960,662
in 1970.
The board, faced with numerous court decisions
in other states holding that utility property cannot
be assessed at a higher proportion of its value
than other property, has had to lower its calcula
tions of assessed value for the railroads over the
years to bring the rate more nearly into parity with
the rates on other kinds of Montana property. The
decision to follow such a course, however, is
poorly understood.
No expert would dispute the decrease in rail
road earnings from their operating property, nor
the fact that in Montana, as in many other states,
intercounty railroad property was assessed at
higher percentages of its fair value than the per
centages applied to locally assessed property in
various categories. Nevertheless, the board’s re
duction of railroad assessments generated con
troversy in 1959 when it was decided, and still
puzzles some people today.
The 1959 decision was taken after the board
considered a sales-assessment ratio study pre
pared, not by its own staff, but by the state’s rail
road and public utility interests. The study may
well have been accurate, but the Montana Legis
lative Council sternly criticized the procedure in
a 1960 report which said:
The compiling and interpreting of such data is a pri
mary responsibility of the State assessing agency. A del
egation of this responsibility to private corporations
with a direct pecuniary interest in the results cannot by
any stretch of the imagination be regarded as proper, and
can only result in embarrassment to both the board and
the utilities.

And the subject of railroad assessments contin
ues to generate controversy today. An article pub
lished in the Helena Independent Record of
September 3, 1972, by Daniel J. Foley, claimed
that the Burlington Northern Railroad, judging by
its report filed with the State Board of Equali
zation:
.. . is grossly underassessed in the traditional sense of
property value, that is original cost plus appreciation or
minus depreciation.
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According to that report, the Interstate Commerce
Commission places a depreciated value of $328 mil
lion on BN's railroad property in Montana. Forty percent
of that figure would be $131 million, or $42 million more
than the assessment assigned by the Board of Equaliza
tion. An increase in assessed value of that amount would
add more than $2.5 million to BN's annual tax bill.
Presumably, then, the lower assessment assigned by
the board is the result of declining railroad earnings of
the past decade or so and the declining stock value which
is related to the drop in earnings. It is difficult to make
any categorical statements because of the board’s se
crecy, but it would appear that in order to bring the
assessed value down such a great degree, the board is
giving considerable weight to the declining earnings.
In doing so, the board is giving a tax break to unsuc
cessful railroad businessmen that it is not giving to
others. If a store owner loses money, he still must pay the
same tax on his store; if a farmer loses his crop to a hail
storm, he still pays the same tax on his land.

In that final paragraph lies the heart of the pol
itical controversy over railroad and utility assess
ment practices in every state. Until assessment
authorities succeed in translating their complex
standards for valuing such property into readily
comprehensible explanations of the different fac
tors involved, the controversy is likely to continue.
A second problem is the apparent disparity in
the rate of assessment on the property of Montana-Dakota Utilities and on Montana Power.
Between 1961 and 1971, both companies have
recorded roughly similar rates of growth in the
original cost value of their gas and electric plants,
as recorded in annual reports to the Montana
Public Service Commission.
The rates at which their assessments have in
creased, however, are widely disparate. MontanaDakota Utilities recorded a total increase in
original cost value over those eleven years of
$30.5 million, an increase of 54.8 percent. Its value
for assessment purposes, however, rose only 12.3
percent in the same period.
Montana Power’s reports to the Public Service
Commission reflect an increase in original cost
value on gas and electric plant of just over $120
million between 1961 and 1971, a growth of
nearly 50 percent. Its assessed value in those
years rose 33 percent, almost three times as rap
idly as the assessed value of the other major util
ity.
For assessment purposes, there is no real corre
lation between original cost value and the Board
of Equalization’s determination of value based on
a number of other considerations. Nevertheless,
it is interesting to note in the following table the
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gradual decline since 1966-67 in the ratio of as
sessed value to original cost value.
Table 4
Comparison of Assessed Value to Original Cost Value
Montana-Dakota Utilities Company and
Montana Power Company
Original
Cost
Value

Year

1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971

Assessed
Value

Montana-Dakota Utilities Company
.............. $ 55,601,583 $ 24,616,951
.............
57,046,659
25.476,217
.............
60,484,381
26,400,582
.............
63,855,346
25,497,182
.............
66,931,791
26,721,534
.............
64,444,510
26,775,950
.............
73,118,977
26,862,460
.............
75,606,286
26,033,484
.............
78,111,868
26,224,932
.............
80,964,849
26,542,134
.............
86,096,198
27,635,181

Assessed Value
as Percentage
of Original
Cost

44.3
44.7
43.6
39.9
39.9
41.5
36.7
34.4
33.6
32.8
32.0

Increase, 1961 to 1971

Dollars............
Percent............

$ 30,494,615
54.8

1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971

Montana Power Company
$240,245,316 $112,503,416
252,378,587
116,501,876
259,245,190
120,773,907
264,833,558
123,988,451
273,758,235
127,279,951
284,091,313
130,962,424
284,400,166
134,286,945
316,868,187
137,387,516
339,735,468
139,128,587
347,120,182
143,316,208
260,283,675
149,678,605

..............
.............
.............
.............
.............
.............
.............
.............
.............
.............
.............

$

3,018,230
12.3
46.8
46.1
46.5
46.8
46.4
46.1
47.2
43.3
40.9
41.3
41.5

Increase, 1961 to 1971

Dollars............
Percent............

$120,038,359
49.9

$ 37,175,189
33.0

In a statement to the subcommittee, the Board
of Equalization explained:
Montana-Dakota Utilities property had been assessed
at a higher percentage of value than the Montana Power
Company. To equalize these assessments, it was neces
sary that the equalization factor be reduced by a greater
percentage on the property owned by the Montana-Da
kota Utilities Company in order that the equalization of
these two properties could result.

The board also asserted that “the total value of
the (Montana-Dakota Utilities) properties located
in the State of Montana increased from
$57,461,000 in 1961 to $72,495,000 in 1971 or 26.2

percent rather than 54.8 percent.. . The board
did not give the source of its figures, but those of
the subcommittee are drawn from the annual
reports on the Cost of Plant and Equipment
(tables XII and XXII) submitted to the Montana
Public Service Commission by Montana-Dakota
Utilities for its gas and electric properties situated
in Montana only.
In spite of the apparent differing assessments
of the two major utilities, Montana is said to
impose a higher relative tax on utilities than
other states in the region. Appearing at the Bil
lings hearing, Mr. J. A. McElwain, executive
vice president of the Montana Power Company,
testified that Montana property taxes on the com
pany amount to 2.6 percent of the worth of its net
plant, a ratio higher than those on six major
utilities in Idaho, Utah, Oregon, and Washington.
“ I also have pointed out that we pay 4.4 percent of
all property taxes paid in the State of Montana,”
Mr. McElwain said “although I think everyone can
agree that we do not own 4.4 percent of the real
and personal property which is taxable in this
state.”
Agricultural land and property. Despite the
considerable success since 1962 in applying uni
form classification and grading systems to the
problem of assessing agricultural land, there is
ample evidence of persistent disparities — beyond
those provided by the law — between property
tax assessments for farm and city dwellers.
The Montana Fiscal Affairs Study of 1970 dis
cusses the subject at length (pp. 385-400). Among
its findings:
. . . effective tax rates on Montana farms and acreage
are generally lower than the effective tax rates on single
family dwellings and other property.
. . . the assessed to market value ratio is 20 percent for
farmland and 40 percent for urban la n d .. . .
The lower taxable to market value ratios for farm real
property demonstrate that Montana farmland is differ
entially assessed. This practice has reduced the size of
Montana’s property tax base. In turn, given the level of
expenditures to be financed by the property tax, the
smaller tax base has meant higher millage rates than
would have been required with uniform assessment of all
taxable property.

Montana, with an average 1967 tax per acre of
$0.48 on farm real estate was third from the bot
tom among the ten western states, ahead of only
Wyoming ($0.30 per acre) and Nevada ($0.37).
By contrast, property taxes averaged $1.51 per
farm acre in Idaho, $0.92 in South Dakota, $0.82
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in North Dakota, and $1.03 for the ten western
states and $1.84 for the United States.
The tax advantage given to agriculture is, in
part, statutory and, in part, the result of an un
spoken tradition aimed at protecting farmers
against the many other grave economic problems
they face. Nevertheless, to the extent that the tax
advantages given to agriculture are nonstatutory,
they are arbitrary and carry with them the seeds
of continuing urban-rural political conflict.
In Montana and many other rural states, the
pressure of population growth on land has re
sulted in driving the probable sale value of much
farmland—for residential or recreational use—up
out of all proportion to the present income-pro
ducing potential of the land if it is kept for agri
cultural purposes. This trend poses a major dil
emma for farmers and the authorities who tax
them. Is it good social and economic policy to tax
farmland at its market value even if such taxation
means driving the farmer off his property? Or is it
equitable to give farmers a significant tax break
compared to townspeople in order to keep them
in agriculture?
Several states have answered the dilemma with
so-called Greenbelt laws allowing farmers a tax
assessment advantage as long as they continue in
agriculture but requiring them to pay taxes retro
actively over a period of years if they sell out and
realize substantial capital gains on their land.
Montana may be ready to consider this statutory
change, but until it or some other alternative is
adopted, the traditional practice of inequitable
assessment is likely to continue.
At the Billings hearing, Dr. Layton S.
Thompson, a professor in the Department of
Agricultural Economics and Economics at Mon
tana State University in Bozeman, discussed the
problem of agricultural land in transition and four
different approaches to its taxation:
The following is an outline of the various approaches to
valuation of land in the transitional areas, following
largely the breakdown and the terminology used by Dr.
Tom Hady in some of his publications. (“ Differential
Assessment of Farm Land on the Rural-Urban Fringe,”
American Journal of Agricultural Economics, February
1970, pp. 25-32.)
The first approach is to tax land in the transition area
(loosely defined geographically) according to its market
price based on its highest and best use. This is the ap
proach being used, supposedly, in Montana. The former
chairman of the Montana State Board of Equalization,
in writing to one of the instructors of the appraisers’
school held in the fall of 1970, stated Montana does not

45

use market value appraisals as the basis of the assess
ment of agricultural and timberland, but does use market
value as the basis of assessment of all other classes of
land including rural residential, recreational, and com
mercial uses.
But this is much easier said than done. There remain
the problems of definition of nonfarmland and determin
ing the value of such land as affected by numerous var
iables. This approach can be rough on actual farmers
interspersed among settlements or subdivisions because
(a) some land still used for bonafide agricultural pur
poses might be assessed at higher price levels and (b)
tax levies increase because demands for public services
in the area increase.
The second approach is what Hady calls “ preferential
assessment" (in some states it’s called “use-value”
assessment). Maryland is one of a list of states which has
such a law, which says in part “. . . lands which are de
voted to farm or agricultural use shall be assessed on the
basis of such use, and shall not be assessed as if sub
divided." Nonfarmer speculators succeed in getting
their land classified as farmland by conducting minimal
farming operations on it.
One certain result of lower taxes is higher prices of the
land in question. Eventually the farmer or speculator
sells, but low taxes encourage the owner to hold out
longer, and add to the tendency toward so-called leap
frog settlement.
A third approach is found, for example, in New Jersey,
called the “deferred tax” law. To qualify, the land must
be not less than (say) five acres in area, must be actively
devoted to agricultural or horticultural uses, and must
have been in such use for (say) two years preceding the
tax year in question. If land which has qualified under
the act passes into nonagricultural use a “rollback” tax
must be paid for (say) three years (in some states with
interest), equal to the tax saved because of the agricul
tural classification. The longer the term of rollback the
stronger the effect in removing the incentive to apply for
the preferential assessment.
Neither the second nor the third alternative gives thecommunity any chance to decide whether urban growth
should be encouraged in the area in question. A fourth
type of arrangement called the “ restrictive agreement”
is used in California, Hawaii, and Washington. In these
states the landowner and the state (Hawaii) or local gov
ernment enter into a voluntary agreement under which
the land is assessed as agricultural land, but the landowner forfeits the right to change the use of his land to
nonfarm purposes for a minimum period (say ten years).
If the owner fails to observe the restrictions, the differ
ence between taxes that have been paid and what would
have been paid under a higher use classification must be
paid with interest.
The fourth approach seems to offer some hope for
avoiding some of the problems so often encountered in
the urban-rural fringes, the areas where land is being
converted to consumptive uses. It provides some protec
tion for those who wish to keep land in agricultural
uses and provides a means of integrating such desires
with community planning.

Cattle, machinery, irrigated land. Beyond the
value of farmland itself, there is evidence of con-
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siderable county-to-county disparity in the as
sessing of farm personal property, including
livestock and farm machinery. There are also
indications that only about three-quarters of the
irrigated land in the state is classified as such for
assessment purposes, and again there is a wide
range in performance from one county to
another.
The accompanying tables, comparing the list
ings of cattle, farm machinery and equipment,
and irrigated acreage listed by local assessors in
1969 with the same counts done that year for
the U.S. Census Bureau’s Census of Agriculture
illustrate the apparent arbitrary functioning of
the system. The lack of correlation between the
two counts is not so disturbing as is the wide vari
ation between the performance of individual
counties.
Thus four counties list no irrigated acreage
whatever, eleven have higher counts than the
Census of Agriculture, and thirteen have a total
only 40 percent or less of the federal count. In
valuing farm machinery, the assessed value re
ported by the counties ranges from 2.2 percent of
the census listing to 64.2 percent, again indicat
ing wide diversity in the job done by local as
sessors on this class of property. Similarly, in
counting cattle, Meagher and Petroleum counties
listed more than did the census, while eleven
counties came up with only two-thirds or less of
the number recorded by the 1969 census.
This indicates an erratic pattern of assessment
which clearly stands in the way of the uniform,
equitable system Montana citizens seek. Signifi
cantly, the tables that follow do not differ mar
kedly in the picture they present of inefficient
and inequitable agricultural assessments from the
findings of a 1966 study by a member of the State
Board of Equalization, Howard H. Lord, “ Mon
tana Property Tax Assessment Problems,” pre
pared for the Montana Fiscal Affairs Study of that
year by the Legislative Council’s Subcommittee
on Taxation.
After comparing 1964 cattle assessments to the
1964 livestock inventory figures reported in vol
ume X of Montana Agricultural Statistics, pub
lished jointly by the Montana and U.S. Depart
ments of Agriculture, Mr. Lord found that asses
sors, on the average, tallied about three-quarters
as many as the inventory statistics indicated there
were. The percentage of assessed to inventorylisted cattle ranged from a low of 58.8 percent in

Richland County to a high of 89 percent in Big
Horn and Sweet Grass counties.
Then Mr. Lord, whose comparisons roughly
mirror the 1969 statistics compiled by the sub
committee, said bluntly:
This wide variation in the percentage of cattle assessed
in different counties and on different farms and ranches
is a serious infraction of property tax laws, and results in
serious inequalities among individual taxpayers, among
counties, and between owners of livestock and those
types of property that are more completely assessed.
This situation represents a serious breakdown in the ad
ministration of this phase of the property tax.

It is clearly the legal duty of the county assessor
to assess all taxable property. During January and
February preceding the March 1 assessment day,
on most years, because of the necessity for winter
feeding and calving, well over 90 percent of Mon
tana cattle are in accessible locations close
enough together to be counted. It is therefore pos
sible for the assessor or his representative to
count most Montana cattle. The added tax rev
enue to be gained by a complete listing of cattle
in most counties would far more than pay the cost
of counting the cattle. In practice it would be un
necessary to count all cattle every year. Counting
could supplement self reporting. If all stockgrowers knew that their stock and their neigh
bors’ stock would quite possibly be counted any
year, and that full reporting was the rule, they
would likely turn in a full count.
Under existing statutes (Section 84-439,
R.C.M. 1947), assessors may assess property will
fully concealed by taxpayers at up to ten times its
value. Invocation of this law, if applicable, should
also promote full listing of livestock.
At the Billings hearing, Burt Hurwitz, speaking
from eighteen years of experience as county com
missioner of rural Meagher County, reflected that
self-assessment of personal property rarely
works:
The big question is how do we correct these inequi
ties? It is my opinion that most assessors are trying to do
a good job, but they are operating within an antiquated
system that just doesn’t lend itself to correcting many of
of the present problems.. . .
(I)t is very difficult to see how a person can be a tough,
efficient assessor, if he intends to get elected the next
time around. I don’t think the assessor’s job should be an
elected position, any more than the collector of internal
revenue.

Residential property. A 1960 study for the
Montana Legislative Council found that nonfarm
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TABLE 5
Comparison of Records of Irrigated Land in Montana, 1969
as Reported to the State Board of Equalization by Local Assessors and
as Recorded by the U.S. Census Bureau, Census of Agriculture

Counties

Census
Bureau
(acres)

Local
Assessors
(acres)

Difference
Between
Assessors
and Census
(acres)

Ratio—
Assessors/
Census
(percent)

Beaverhead ................. .......
Big H o rn ...................... .......
B laine........................... .......
Broadwater.................. .......
C arbon......................... .......
C arter........................... .......
Cascade ....................... .......
C hoteau....................... .......
C u s ter.......................... .......
Daniels......................... .......
Dawson........................ .......
Deer Lodge ................. .......
Fallon........................... .......
Fergus.......................... .......
Flathead....................... .......
G allatin .........................
G arfield................................
G lacier..........................
Golden V a lle y .............. ......
Granite.......................... ......
H ill................
Jefferson .............................
Judith Basin................. .......
Lake .............................. .......
Lewis and C la rk .......... .......
Liberty .................................
Lincoln.......................... .......
M adison........................ .......
M c C o n e...............................
Meagher ..............................
Mineral........................
Missoula ....................... ......
Musselshell .........................
P ark............................... .......
Petroleum............................
Phillips.................................
Pondera...............................
Powder River .............. .......
Powell ..................................
Prairie ..................................
Ravalli ..................................
Richland ..............................
Roosevelt.............................
Rosebud ..............................
Sanders ...............................
Sheridan ..............................
Silver B o w ................... .......
Stillwater ......................
Sweet G rass................ .......
Teton ........................... .......
T o o le............................ .......
Treasure ...................... .......
V a lle y ........................... .......
Wheatland ................... .......
Wibaux ......................... .......
Yellowstone................. .......

243,696
48,400
46,569
43,955
78.177
13,919
31,460
8.484
28,658
1,269
12,152
23,547
2,532
14,522
23,223
84,032
3,234
12,402
7,465
40,467
7,523
22,488
9,181
80,962
40,871
2,274
4,693
100,612
5,242
41,089
1,068
22,013
8,124
52,073
13,361
47,954
29,809
13,215
50,358
8,919
77,635
32,316
6,832
34,993
20,496
1,328
6,644
26,229
49,132
89,750
4,260
16,209
35,398
28,977
458
80,772

54,001
38,985
32,601
33,480
69,917
0
32,008
7,052
21,540
851
14,389
17,206
0
5,873
8,588
81,289
648
3,994
4,588
6,734
2,582
12,228
786
89,255
40,140
487
5,180
74,996
2,515
21,511
971
16,724
9,967
46,748
9,945
43,396
69,038
3,652
15,116
8,968
90,406
38,359
2,458
23,639
7,435
0
1,028
20,320
26,521
80,431
271
16,418
32,415
14,924
0
91,293

-189,695
- 9,415
- 13,968
- 10,475
- 8,260
- 13,919
548
- 1,432
- 7,118
418
2,237
- 6,341
- 2,532
- 8,649
- 14.635
- 2,743
- 2,586
- 8,408
- 2,877
- 33,733
- 4,941
- 10,260
- 8,395
8,293
731
- 1,787
487
- 25,616
- 2,727
- 19,578
97
- 5,289
1,843
- 5,325
- 3,416
- 4.558
39,229
- 9,563
- 35,242
49
12,771
6,043
- 4,374
- 11,354
- 13,061
- 1,328
- 5,616
- 5,909
- 22,611
- 9,319
- 3,989
209
- 2,983
- 14,053
458
10,521

22.2
80.5
70.0
76.2
89.4
__
101.7
83.1
75.2
67.1
118.4
73.1
—
40.4
37.0
96.7
20.0
32.2
61.5
16.6
34.3
54.4
8.6
110.2
98.2
21.4
110.4
74.5
48.0
52.4
90.9
76.0
122.7
89.8
74.4
90.5
231.6
27.6
30.0
100.5
116.4
118.7
36.0
67.6
36.3
—
15.5
77.5
54.0
89.6
6.4
101.3
91.6
51.5

State Total ............... .......

1,841,421

1,353,867

-487,554

73.5

—

113.0

Note: Median fo r the state is 71.6, and the low —0.0—o ccurs in Carter, Fallon, Sheridan, and Wibaux
counties, while the high ratio—231.6— is Pondera County.
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TABLE 6
Comparison of Records of Number of Cattle in Montana, 1969
as Reported to the State Board of Equalization by Local Assessors and
as Recorded by the U.S. Census Bureau, Census of Agriculture

Counties

Census
Bureau

Local
Assessors

Beaverhead .....................
Big H o r n ..........................
B laine...............................
Broadwater......................
C arbon.............................
C arter.............................. .
Cascade ..........................
C hoteau..........................
C u s ter.............................
Daniels............................
Dawson...........................
Deer Lodge ....................
Fallon..............................
Fergus..............................
Flathead..........................
G allatin ...........................
G arfield...........................
G la cier............................
Golden V a lle y ................
G ranite............................
H ill....................................
Jefferson ........................
Judith B asin...................
Lake ................................
Lewis and C la rk .............
Liberty ............................
Lincoln............................
M adison..........................
M c C o n e ..........................
Meagher .........................
M ineral............................
Missoula .........................
Musselshell ....................
P ark.................................
Petroleum...................... .
Phillips...........................
P ondera.........................
Powder River ................
Powell ............................
Prairie ............................
Ravalli ............................
Richland ........................
Roosevelt.......................
Rosebud ........................
Sanders .........................
Sheridan ........................
Silver B o w .....................
Stillwater .......................
Sweet G rass..................
Teton .............................
T o o le ..............................
Treasure ........................
V alle y..............................
Wheatland .....................
Wibaux ...........................
Yellowstone...................

146,619
125,473
88,815
33,795
61,339
52,501
103,414
65,261
91,121
18,965
47,808
13,711
37,518
110,317
36,641
81,408
69,113
34,867
25,619
34,496
39,357
24,801
60,464
67,657
55,291
17,904
7,769
84,692
44,748
38,519
1,362
20,307
36,338
56,605
25,614
80,540
34,595
73,842
48,502
37,874
56,043
55,201
38,696
91,102
28,543
31,154
6,735
55,184
46,540
51,485
23,350
31,921
78,208
42,325
21,448
140,371

115,846
89,126
66,895
29,939
45,569
45,048
63,198
51,715
57,938
14,055
34,343
12,544
29,518
89,077
20,187
55,331
54,807
22,263
23,460
25,986
22,257
17,409
51,234
50,828
40,353
11,861
6,083
69,987
32,849
51,936
1,179
11,791
31,982
44,217
27,154
75,964
25,406
61,349
36,723
31,349
39,472
37,314
25,075
66,881
22,119
19,115
5,130
49,680
42,926
44,985
17,775
21,120
59,045
31,922
17,620
78,287

State T o ta l..................

2,933,888

2,227,222

Difference
Between
Assessors
and Census
-

Ratio—
Assessors/
Census
(percent)

30,773
36,347
21,920
3,856
15,770
7,453
40,216
13,546
33,183
4,910
13,465
1,167
8,000
21,240
16,454
26,077
14,306
12,604
2,159
8,510
17,100
7,392
9,230
16,829
14,938
6,043
1,686
14,705
11,899
13,417
183
8,516
4,356
12,388
1,540
4,576
9,189
12,493
11,779
6,525
16.571
17,887
13,621
24,221
6,424
12,039
1,605
5,504
3,614
6,500
5,575
10,801
19,163
10,403
3,828
62,084

79.0
71.0
75.3
88.6
74.3
85.8
61.1
79.2
63.6
74.1
71.8
91.5
78.7
80.7
55.1
68.0
79.3
63.8
91.6
75.3
56.6
70.2
84.7
75.1
73.0
66.2
78.3
82.6
73.4
134.8
86.6
58.1
88.0
78.1
106.0
94.3
73.4
83.1
75.7
82.8
70.4
67.6
64.8
73.4
77.5
61.4
76.2
90.0
92.2
87.4
76.1
66.2
75.5
75.4
82.2
55.8

-706,666

75.9

-

Note: Median fo r the state is 75.6, and the tow—55.1—is Flathead C ounty, w hile the high ratio—
134.8—is Meagher County.
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TABLE 7
Comparison of Records of the Value of Farm Machinery and Equipment in Montana, 1969
as Reported to the State Board of Equalization by Local Assessors and
as Recorded by the U.S. Census Bureau, Census of Agriculture

Counties

Census
Bureau

Local
Assessors

Difference
Between
Assessors
and Census

Ratio—
Assessors/
Census
(percent)

Beaverhead .................. ......
Big H o rn ....................... ......
Blaine............................
Broadwater...................
C arbon.......................... ......
C arter............................ ......
Cascade ........................
Chouteau...................... ......
C u s ter........................... ......
Daniels.......................... ......
Dawson......................... ......
Deer Lodge ..................
Fallon............................ ......
Fergus........................... ......
Flathead........................
G allatin ......................... ......
Garfield.........................
G la cier.......................... ......
Golden Valley ..............
G ranite.......................... .......
H ill................................. ......
Jefferson ...................... ......
Judith B asin.................
Lake ..............................
Lewis and C la rk ........... ......
Liberty .......................... ......
Lincoln.......................... ......
M adison........................
M c C o n e........................ ......
Meagher .......................
Mineral................
......
Missoula .......................
Musselshell .................. ......
P ark......
Petroleum..................... ......
Phillips......................... ......
P ondera........................ ......
Powder River ............... ......
Powell ........................... ......
Prairie ...........................
Ravalli ........................... ......
Richland ....................... ......
Roosevelt......................
Rosebud ....................... ......
Sanders ........................
Sheridan ....................... ......
Silver Bow .................... ......
Stillwater ...................... ......
Sweet G rass........................
Teton ............................ .......
T o o le............................. .......
Treasure ..............................
V a lle y ...................................
Wheatland ...........................
Wibaux .................................
Yellowstone.........................

$6,762,830
8.762.470
9,269,449
3,968,940
8,383,533
4.367.122
13,675,620
27,645,228
5,212,118
10.248.448
10.147.425
859,100
5,609,569
15.736.496
7,985,972
11.654,210
4,605,295
7,309,534
2,413,962
2,319,120
20.698.223
1,983,437
8,020,676
8,684,973
4.516.575
10,622,137
1,511,308
6,102,176
10,651,901
2,530,010
337,175
2,921,526
3,173,156
4,900,229
1,377,585
7.832.714
13,207,976
5.475.210
3,289,223
4.049.763
7,854,489
12.209.721
13,724,806
5,630,221
3,429,505
14.695,003
656.642
6,950,109
3.293.916
13,297,316
12,692,817
2,427,109
14,694,289
2,652,507
3.461.834
15,673,046

$2,001,725
2,576,815
2,180,960
1,182,850
1,901,994
868,667
3,939,007
10,366,800
701,195
2.774.588
2,494,192
112,000
1.514,830
5.584.419
1,038,125
3,238,522
906,565
1,203,975
606,320
451,056
5,191,544
318,180
2.603.042
1.344.790
696,405
2.917,195
180,267
1,540,071
2,746,005
566,355
242,132
384,010
671,724
1,097,680
542.401
2,334,860
4,943,780
1,136,928
499,760
1,260,173
1,117,250
2,390,443
3,680.076
1,399,760
553,435
3,905,160
14,825
2.841,660
1,031,752
4,852,979
4,462,364
361,150
4,505,055
605,105
1,081,450
3,143,380

-$4,761,105
- 6,185,655
- 7,088,489
- 2,786,090
- 6,481,539
- 3,498,455
- 9,736,613
-17,278,428
- 4,510,923
- 7,473.860
- 7,653,233
747.100
- 4,094,739
-10,152,077
- 6.947.847
- 8.415.688
- 3.698,730
- 6,105,559
- 1.807.642
- 1,868,064
-15,506,679
- 1,665,257
- 5.417.634
- 7.340.183
- 3,820,170
- 7,704,942
- 1.331.041
- 4,562,105
- 7,905,896
- 1,963,655
135,043
- 2.537.516
- 2,501,432
- 3,802,549
835,184
- 5,497,854
- 8.264.196
- 4,338,282
- 2,789,463
- 2,789,590
- 5.737,239
- 9,819,278
-10,044,730
- 4,230,461
- 2,876,070
-10,789,843
641,817
- 4,108,449
- 2,262,164
- 8.444,337
- 8,230,453
- 2,065,959
-10,189,234
- 2,047,402
- 2,380,384
-12,529,666

29.6
29.4
23.5
29.8
22.7
19.9
28.8
37.5
13.4
27.1
24.6
13.0
27.0
35.5
13.0
27.8
19.7
16.5
25.1
19.4
25.1
16.0
32.4
15.5
15.4
27.5
11.9
25.2
25.8
22.4
64.2
13.1
21.2
22.4
39.4
29.8
37.4
20.8
15.2
31.1
16.3
19.6
26.8
24.9
16.1
26.6
2.2
40.9
31.3
36.5
35.2
14.9
30.6
22.8
31.2
20.0

State Total ............... .......

$421,205,744

$112,807,751

-$308,397,993

26.8

Note: Median for the state is 25.0, and the low —2.2—is Silver Bow County, w hile the high ratio—
64.2—is Mineral County.
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residential property in the state was being as
sessed at from 28.7 to 31.7 percent of its sales
value. In theory, the ratio should have been and
should now be 40 percent. But, as testimony from
the Board of Equalization in Billings indicated,
the situation, while improved, is still far from
uniform.
A precis of a forty-nine county sales-assessment ratio survey of nonfarm residential property
by the board, most of the data in which is two
years old, was presented to the subcommittee. It
showed that average ratios of assessed value to
actual sales value of single-family residences
ranged from 31.9 in the state’s seven largest
county seats to 38.1 in the eleven county seats
with populations below 1,000. Additionally, the
board’s figures showed the lowest average ratio
in any one county to be 22.4 and the highest aver
age ratio to be 55.8. The board’s own rating of
assessment practices indicated that, on single
family residences, one county was doing a “good”
job, four were doing a “fair” job, five were ranked
“poor,” four were considered “ minimum,” and
thirty-five “ below minimum.”
A companion board survey covering vacant
land — residential lots, suburban tracts, and rural
building sites other than those on agricultural
land — disclosed an even wider range of inequi
ties, with only one county graded “excellent”
and “the assessment picture” in all the rest “par
ticularly unsatisfactory.” While noting that “ land
values are increasing at a rapid rate, especially in
the more desirable recreational and scenic
areas,” the board’s statement to the subcommit
tee stated, without further explanation, “ It is dif
ficult to adjust assessments to reflect current
market values for this type of property.”
There are many reasons for the persistent un
derassessment and for the lack of uniformity
between assessments even inside counties.
Underassessing property pays off in tax breaks
and larger grants of state aid. Local assessors,
who are elected officials, get the heat from the
voters when taxes seem too high and are in a
position to soothe the angriest complainers by
reducing their assessments — and maybe win
ning their votes.
Finally, in Montana, it is difficult for even a
firm, well-intentioned local assessor to achieve
the desired 40 percent ratio of assessed to mar
ket value, because he has no easy way of knowing
what sales values are. Montana does not have a

realty transfer tax — a statistical, rather than a
revenue-raising device — to enable assessors to
find out speedily the state of the real estate market
in their areas. The Board of Equalization has
repeatedly asked the legislature to remedy this
defect by instituting a system which would make
sale prices a matter of easily accessible public
record, but the legislature has not yet approved
the proposal.
One further result of such a system is that the
assessor, particularly if his office is understaffed,
must rely on sales of houses he knows about to
bring his assessments into line. The easiest way to
do this is to assess property only when it changes
hands, thus failing to make regular reappraisals
of houses whose ownership is stable. The hardest
hit, in relation to their neighbors, are young
couples buying their first home in a new sub
division or merchants in a declining downtown
area where property values may actually be drop
ping as shoppers move to the suburbs.
There is no doubt that even with underassess
ment, Montana homeowners pay high effective
tax rates on their property. A recent study by
the Montana Taxpayers’ Association found, for
instance, that the effective property tax rate on a
$25,000 house in Helena was higher than the rate
on similar property in thirty-seven other state
capitols.
Household personal property and intangibles.
One of the clearest instances of the breakdown of
the assessment process in Montana is in the effort
to impose a property tax on household goods and
on intangibles such as stocks and bonds which
Montana terms “solvent credits.” The classifica
tion system has set the taxable value of household
goods, jewelry, furs, and the like at 20 percent of
their assessed value and the taxable value of sol
vent credits at 7 percent of their assessed value.
The easiest measure of the failure of the system
to tax these two categories of property is to com
pare local assessments of the values of auto
mobiles and trucks with the tallies for house
hold furnishings and for solvent credits. In 1970,
Montana listed 519,103 motor vehicles in the
state worth $326,137,047. But the owners of these
vehicles declared only $78,569,441 as the value of
their household goods and only $71,580,766 as
the value of their stocks and bonds, a figure which
included just over $20 million held by public
utilities.
If the figures were accurate — which they are for
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motor vehicles, the licensing of which also pro
vides a highly effective assessment tool — they
would indicate that Montanans are spendthrifts
who invest more than twice as much in auto
mobiles as they do in beds, refrigerators, and
securities. What the figures actually demonstrate
is that there is no realistic enforcement of the
property tax on household goods and intangible
personal property.
An exchange at the Billings hearing between
Senator Metcalf and Professor Thompson illus
trated the actual workings of the solvent credits
tax in at least one county:
Senator Metcalf. Shouldn’t there be a tax on solvent
credits? It’s very seldom collected, it’s a very difficult tax
to collect.
Dr. Thompson. Because of that it is one of the most
unfair taxes. If a man does turn it in, he's just a sucker.
I’d rather hit him on the income tax and not try to do it
on the paper that he holds mortgages with. In Bozeman
when we got into this a few years ago, a county commis
sioner practically told us we didn’t have to pay this, he
didn't believe in it. We called each other up and called
people up and down Main Street and some of them called
us. We agreed how much each of us would lie and then
we lied equitably, don't you see. But this is a tax that is
almost impossible to enforce. It isn't worth the cost of
doing it.

In his testimony to the subcommittee, however,
State Senator Patrick J. Gilfeather took the posi
tion that enforcement of the property tax on in
tangibles was possible and necessary, as long as
a system of exemptions was incorporated:
Savings accounts and other intangible investments to
the extent of $5,000 per person should be exempted en
tirely, and amounts above $5,000 should be taxed on a
graduated basis, such as, from $5,000 to $10,000 at 20
percent, and everything above $10,000 at 30 percent.
Some people contend this type of property is too diffi
cult to be worth taxing. That may have been true years
ago but now when earnings from all such property must
be reported for income tax and when the State has access
to Federal returns as well as their own and there will be a
State appraiser located in close proximity to the income
tax people, I believe the information is available. Even
though the income tax would not give the exact amounts
of property, it would give sufficient information for the
taxing authority to proceed under sections 84-412 and
84-413 of our present laws to call in the taxpayer if he
failed to list such property and to make a penalty assess
ment if he failed to explain. It is also contended that this
tax would drive such property from the jurisdiction. Un
less the Supreme Court overruled the well established
law of this State, the removing of such property from the
State would not affect the right to tax it at the residence
of the owner unless it was actually being used in a busi
ness venture outside the State. (State of Montana v.
Harrington 217P681 (7) p. 688.)
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When our tax laws were first enacted, the ownership
of intangibles was insignificant. Land, livestock, and
mining prevailed. However, today we have considerable
invested in stocks and bonds, not just to provide security,
but to provide profit. A 1964 Montana Legislative Council
report on taxation states that there was $372 million in
banks in time deposits, and that Montana residents
owned between $458 and $950 million in stocks.

Montana’s tax practices concerning household
personal property and intangibles place it among
a minority of the states. Only nine other states at
tempt to tax household personal property, and
only fourteen states impose a property tax on in
tangibles.
The basic quandary before Montana is whether
to continue a system which does not work equit
ably or drop it entirely. In his 1966 study, Howard
Lord recommended the latter course, and several
of the witnesses who discussed the matter at the
subcommittee hearing appeared to agree that it
was better to exempt these two categories com
pletely rather than have nonenforcement bring
all property tax administration into disrepute.
Senator Gilfeather, however, is correct in his
suggestion that governors or officials they dele
gate may have access to Internal Revenue Service
data on individual taxpayers. Under 26 U.S.C.
6103 (b), the authority has existed since 1935 and
has been widely used in the income tax field. The
IRS, in fact, supplies states with a fourteen-item
printout on taxpayers, and among the items is in
formation about the taxpayer’s reported income
from dividends and from capital gains.
It is hard to judge how difficult and time con
suming it would be for local assessors to compare
their records of holdings of solvent credits to the
federal records, but the experiment, particularly
in the larger assessing jurisdictions, might be
worth trying before Montana decides on the alter
native of scrapping the tax on intangibles alto
gether.

The Federal Role in Property
Tax Reform
Training of appraisers and assesors. The year
1972 was the third in which a week-long training
course for local assessing personnel was held at
Montana State University, financed by a $11,000
grant under Title I of the Higher Education Act of
1965 (P.L. 89-329) as well as annual payments of
roughly $6,500 by the Montana counties which
sent over 100 employees to the school. Speaking
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of the effect of the training course and the need to
continue it despite the expiration of the federal
grant, Professor Layton S. Thompson, one of the
course directors, told the subcommittee:
.. . (I)t comes right back to whether or not the people in
Montana want good assessing. The janitor can’t do it.
There is a shortage of people in practically every state
in the union who know how to do assessing, appraising.
You can’t ship them in, we can’t compete with many
other states, we have to train them ourselves. Almost
every state in the union is holding assessors’ schools,
there is, nothing unique about that. A good deal of im
petus comes from the International Association of As
sessing Officers.
I think the legislature needs to come through with
about $10,000 per biennium for putting on these schools.
Maybe we can scratch up some other funds someplace,
it doesn’t seem to me we ought to depend on outside
help. I think it ought to come from the state; the counties
are doing their share. We ought to have the legislature
coming through on this.

Subsequently in the hearing, Dr. Thompson
modified his remarks slightly to suggest “some
funding” from the federal government for “a
continuing training school” that would be primar
ily financed by state and county funds.
The subcommittee found no disagreement
about the need for improving the educational
background of local assessing personnel and only
a difference in degree as to the necessity of fed
eral participation in such an upgrading effort.
Federal appraising personnel. On two occa
sions during the Billings hearing the idea was
broached of making federally employed apprais
ers available, on request, to the states, particu
larly to assist them with complex problems of
industrial valuation for which local personnel
might not be adequately trained.
One practical problem with the suggestion, un
covered by subcommittee research, is the fact that
while there are some 2,880 skilled appraisers
earning average salaries above $15,000 yearly
while working for the federal government in
agencies such as the Department of Housing and
Urban Development (1,756), Transportation
(220), Defense (217), and Interior (199), as well
as the Veterans’ Administration (214), there are
relatively few with broad skills in the field of in
dustrial appraising.
Federal revolving fund. Assuming obstacles
to the creation of a pool of federal appraisers, the
Billings hearing was also the forum for discussion
of a complementary idea: a federal revolving fund
from which the states could draw money needed

to pay for an outside, expert appraisal, or for a
mass reappraisal program, or even for upgrading
of state property tax administration in general.
Board of Equalization member Ray J. Wayrynen, noting that Montana’s prospective move to
centralized assessment “is going to present some
funding problems,” said to Senator Metcalf:
(T)he problem is critical, and if it’s going to be cor
rected, I think it should be corrected with a total program
and not just a partial one, to correct all the problems,
and when they do that why you are faced with a funding
problem and where do you get the money to accomplish
it? I personally don’t have any great fear of the Great
Father in Washington myself as far as unbearable
controls are concerned.

States such as Alabama and Tennessee under
court order to conduct statewide reappraisals
have so far managed to do so by hiring outside ex
perts or using local personnel — all financed by
state appropriations. Since such mass reapprais
als generally pay for themselves in revenues from
new and higher assessments, there has been no
direct pressure for immediate federal assistance.
Nevertheless, Alabama set a very gradual time
table for its reappraisal program because of op
position to the alleged high cost involved.
Given the financial pressure on all local gov
ernments, typified by the Montana Legislative
Assembly’s reluctance to authorize an attractive
salary for the state to pay an industrial appraiser,
the subcommittee staff feels the possibility of a
federal revolving fund devoted to improving the
quality of property tax assessments is a sugges
tion worth further detailed consideration.
Federal severance taxes. The staff study
discussed problems with property taxation of
mineral and timber resources. Given the diffi
culties inherent in setting a fair value on trees
which take thirty years to reach maturity or min
erals whose worth cannot be known until they
are mined, many suggestions have been made
that such resources be taxed only when they are
harvested or extracted. The effect of Montana’s
net proceeds tax on mining is, in fact, similar to a
severance tax, even though it is statutorily part
of the property tax structure.
Legislation introduced by Senator Metcalf in
the 92d Congress (S. 1843) to provide a uniform
5 percent federal tax on minerals extracted do
mestically was described by him as “a better vari
ety of revenue sharing.” The tax, to be rebated to
states imposing their own, would remove the
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competitive obstacle to mining states’ enacting
their own severance taxes. In fiscal 1970 Montana
collected $4,730,000 in mineral exploitation
taxes on oil, coal, cement, vermiculite, and nonferrous metals and would, with a 5 percent levy,
have collected an additional $9,402,000 on pro
duction valued at over $282 million.
It was suggested at the Billings hearing that a
similar system should be considered for timber,
the idea being that a severance tax could fully
or partially replace the property tax, which has
proven hard to administer. Research data sup
plied to the subcommittee by the Montana De
partment of Revenue indicate that property tax
revenues on private timber holdings in Mon
tana’s nine northwestern counties equaled
$633,393 on an assessed value of $13,038,949,
calculating an average mill levy of 162 mills. Be
cause of anticipated increases in assessments of
timber acreage in the nine counties next year,
1973 revenues — assuming an unchanged mill
rate — should be roughly $820,000.
By contrast, the State Board of Equalization,
in what it conceded was a “very crude esti
mate,” calculated that a 15 percent severance
tax on the timber harvested on privately owned
lands in Montana (the vast bulk of which are in
the nine counties in question) would bring
$321,661, or half a million dollars less than the
projected property tax revenues. The Board of
Equalization, however, also calculated revenues
from a 5 percent severance tax on timber har
vested on federal and state lands: a total, based
on 1971 production, of $704,230. Timber har
vested on federal and state land is not now taxed
in Montana until, or unless, it is processed and
becomes part of an inventory. According to the
board’s estimates, 402,076,000 board feet of
timber valued at $6,433,216 were harvested on
private lands in 1971, compared to 21,832,000
board feet worth $549,075 from state land and
761,427,000 board feet valued at $13,535,512
from federal land managed by the U.S. Forest
Service, the Bureau of Indian Affairs, and the
Bureau of Land Management.
Thus, a 5 percent severance tax on timber in
the state would have produced some $1,025,891,
compared to projected 1973 property tax rev
enues from private timber in the nine major
timber-producing counties of $821,000.
It is worthwhile noting that Montana’s neigh
bors, Idaho, Washington, and Oregon, as well as

53

Louisiana, have adopted yield or severance taxes
on timber, sometimes in lieu of ad valorem taxa
tion. New Hampshire, which experimented with
yield taxes, has abandoned the system. The sub
ject of equitable taxation of timber is an ex
tremely complicated one and the subcommittee
hopes to explore it further in hearings at which
experts in the field will be asked to testify.

Conclusions
The conclusions reached by the subcommittee
staff after its study of the administration of the
property tax and of assessment practices in
Montana can be briefly stated:
The property tax does not operate equitably in
Montana;
Many of the inequities are due to the lack of uni
form assessing practices;
The problem of rectifying these conditions is
primarily a Montana concern in which the federal
government can play a helpful, supplementary,
financial role.
The subcommittee staff did find, in addition,
that Montanans, while confused about the oper
ations of an extremely complex law, seem gen
erally disposed to attempt a reform through the
imposition of central state control over assess
ments. Such a change, going well beyond the
standards for classification and appraisal set in
the 1957 Montana law discussed above, would
enable state officials to set and enforce apprais
ing practices and guides that local assessors
could carry out. There was a five-year delay
following enactment of the 1957 statute before
most counties were considered in full com
pliance. Under central direction, the move
toward uniformity in assessments could now be
much more rapid.
In making such a change, however, it will
probably be well for Montana, and any other
state contemplating similar administrative
reforms, to explore the connections between tax
policy and land use. An agriculturally based
state may wish to legislate definite protections,
even tax discriminations, in favor of farming
operations. Others may put land conservation or
rational city growth foremost. Montana, and
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many other states, have done only a halfway job
in this area, leaving the task which should be a
legislative one to the administrative whim of local
assessing officials.
Similarly, Montana may wish to heed the
advice Mr. Howard Lord gave it in 1966 — to ex
empt from property taxation those categories of
personal property on which realistic assessments
cannot be economically enforced. Should Mon
tana choose that course, it will also have to weigh
the counsel Mr. Russell McDonough and State
Senator P. J. Gilfeather presented to the sub
committee — not to exempt money-making prop
erty from ad valorem taxation without taxing it
in another, more efficient manner.

Finally, the subcommittee staff recommends
that the states and the federal government
jointly consider the problems of financing sig
nificant reforms in the administration of a tax
whose revenues, throughout America, go pri
marily to local governments and school districts.
If, as seems likely, federal funds are to be di
rected to relieving property tax burdens where
they have become extreme, it is possible that
federal relief should be tied to some measure of
reform, not to impose uniform revenue patterns
on all the states, but to assure that, at least
within each state, the property tax is equitably
administered and, where possible, a progressive
and open revenue-raising device.
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